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Advice re Sale of Property - Leeds
IN THE LEEDS COUNTY COURT  




CLAIM NO:  4BDL9979

BETWEEN:

(1) E N

(2) D N

(3) J N

Claimants

-and-

LEEDS CITY COUNCIL

Defendants

_____________________

JUDGMENT

_____________________

This Judgment remains confidential to the parties and their legal advisers until handed down.  The parties need not attend the handing down of the Judgment if all consequential Orders have been agreed and the Court is so notified.

Handed down 17 August 2007
1. This claim is brought by Mrs N and her two sons for economic loss alleged to have arisen from negligent advice given to them by XX of the Defendants’ Social Services Department on 3 February 1998.  It has been ordered that there be a trial of the preliminary issue of whether a duty of care did exist so as to give rise to a breach of duty arising from the facts as pleaded in the Particulars of Claim.  I have heard submissions, both oral and in writing, from Ms Robinson on behalf of the Claimants, and Ms Weddett on behalf of the Defendants as to this preliminary issue.

2. The facts as pleaded are in summary these.  The Claimants were joint owners of a property in A R Road, Leeds, Mrs N owning one half of the share, and her two sons each owning one quarter share.  Mrs N was an elderly lady with mental health problems.  The claim alleges that in February 1998 she was taken into care in a residential home “and the Defendants were responsible for assessing Mrs N’s means so as to decide if she would have to contribute to the cost of such care”.  Since no complaint was made to the Defendants until September 2003 about the relevant advice which she received, the file held by the Defendants has been destroyed, so that the Defence is unable to admit even these basic facts.  However, for the purposes of this trial it is assumed that the Second and Third Claimants did, as they allege, attend a meeting with XX of the Defendants’ Social Services Department where she was employed as a Senior Finance Officer in Community Care Finance, and that they spoke to her “about the assessment of Mrs N’s financial position under CRAG”.  The latter is a reference to guidance issued by the then Department of Health entitled “Charging for Residential Accommodation Guide”.  It is said that in giving advice to the Claimants the Defendants (through their officer, XX) failed properly to interpret and apply certain provisions of that guidance.  The particulars of the allegedly negligent advice are:  (i) The Defendants failed to obtain a professional valuation given the unwillingness of D and J N (sons) to purchase the share of Mrs N; (ii) The Defendants failed to advise the Claimants of any other option open to them other than to sell the property; (iii) The Defendants failed to advise the Claimants that their intention to rent the property and pay the care costs therefrom was a suitable alternative to the sale of the property; (iv)  The Defendants informed the Claimants that their only option was to sell the property.

3. The claim then put is that relying on that advice the Claimants sold the property in 1998 and have suffered loss and damage by reference to the increase in the value of the property which would now obtain, and the loss of rental income from the date of sale up to the present.  There are plainly considerable difficulties in the way the claim for loss is formulated, and, in addition, a Defence of limitation is raised.  However, the issue identified relating to liability is a discreet point which can be determined upon the facts as pleaded without exploring further the alleged breach of duty and causation.

4. Ms Robinson’s essential submission on behalf of the Claimant, as indeed is pleaded in Paragraph 5 of the Particulars of Claim, is that the Defendants owed a duty at common law under the principles expanded in the well-known cases of Hedley Byrne & Co Ltd –v- Heller & Partners Ltd 1964 AC 465 and Caparo Industries Plc –v Dickman & Others 1991 AC 605.  Ms Robinson accepts, however, that those cases cannot be determinative of liability where the giving of advice is within the context of a Local Authority performing its statutory function.  Nevertheless, she submits that in giving the advice that the Claimants had no option but to sell the property XX went outside the ambit of giving advice in relation to CRAG which she accepts would probably fall within the exercise of the Local Authority’s discretionary exercise of its duty so as not to be amenable to a private law claim in negligence.  She submits that by giving advice that the Claimants only option was to sell there was an assumption of responsibility by XX which in the circumstances was sufficient to give rise to a duty of care.

5. In considering that submission it is necessary to look briefly at the statutory framework.  I quote from the skeleton prepared by Ms Weddett which summarises the position, “Part III of the National Assistance Act 1948 provides that Local Authorities have a duty to provide accommodation to persons who by reasons of age, disability, illness or any other circumstances are in need of care and attention which would not otherwise be available to them.  Section 2(a) of the 1948 Act provides that in determining whether care and attention are otherwise available to a person, a Local Authority shall disregard so much of the person’s resources as may be specified in or determined in accordance with Regulations made by the Secretary of State.  Subordinate legislation setting out charging assessment rules and personal allowances from 1997 includes the National Assistance (Assessment of Resources) Regulations 1992 and the National Assistance (Sums for Personal Requirements) Regulations 1997 as referred to on the Local Authority Circular contained within the trial bundle.  The Department of Health’s “Charging for Residential Accommodation Guide”, known as CRAG, was produced to assist Local Authorities to interpret that legislation.  The function of the Leeds City Council Social Services Department, and in particular the Community Care Finance Team is a function assigned by Parliament under Part III of the 1948 Act and the relevant subordinate legislation as set out above”.

6. It is not alleged by the Claimants that CRAG itself is misleading or inaccurate in its reflection of the complex legislation which Local Authorities had to apply at the relevant time.  CRAG was not a document which itself was designed for members of the public.  It simply provided guidance to the Local Authority in its discharge of its statutory functions.  Nor is it alleged that the Defendants had any written application either for advice or assistance from the Claimants which they failed to process correctly.  The claim is put simply on the basis of an alleged oral conversation.

7. Ms Weddett submits and Ms Robinson accepts that for the purposes of determining the issue of a duty of care the case of Quazi  & Quazi –v- London Borough of Waltham Forest 1HQ/99/0984 covers very much the same territory as that which arises for consideration in this claim.  That case was a first instance decision of Richards J of 3 August 1999.  The case concerned an application for a renovation grant which the Claimant alleged had been mishandled by the Local Authority in that he had been given misleading and incomplete advice as to how he should go about making the application.  The claim was initially struck out by the Master on the basis that the Defendant owed no duty of care to the Claimant.  On appeal it was argued that Hedley Byrne principles applied and in turning to that submission the learned Judge said this, “In examining whether the performance of statutory functions provided any ground for excluding the relationship from the ambit of a Hedley Byrne duty Rose L J identified “at least three categories of conduct to which the existence of the Defendants’ statutory enforcement duties might have given rise”.  The first was conduct specifically directed to statutory enforcement which even if careless would only give rise to common law liability if the circumstances were such as to raise a duty of care at common law (see X (minors) –v- Bedfordshire County Council 1995 2 AC 633, 735.  The second was the offering of an advisory service: insofar as this was merely part and parcel of the Defendants’ system for discharging its statutory duties liability would be excluded so as not to impede the due performance of those duties, but insofar as it went beyond this the advisory service was capable of giving rise to a duty of care and the fact that the service was offered by reason of the statutory duty was immaterial.  The third category was conduct said to be at the heart of that case, namely the imposition by the officer of detailed requirements enforced by threat of closure and close supervision.  Rose L J considered that the existence of the Defendants’ statutory powers and duties afforded no reason why they should not be liable at common law for this third type of conduct by their servant which was otherwise well within the Hedley Byrne principle (see Welton –v- North Collingwell District Council 1997 1 WLR 570).  Mr Engelman submits that the present case falls within the third category.  The advice given to the First Claimant was not given in the Defendants’ discharge of statutory functions but with a view to limiting the Defendants’ potential liability to pay grants.  The advice fell outside the statutory remit.  Alternatively the case is within the second category in that the advice given goes beyond the discharge of the Defendants’ statutory duty.

In the case of Welton the Court of Appeal decision was in the context of a requirement imposed by an Environmental Health Officer under threat  to close the Claimant’s premises.  In that case a duty of care was held to arise under Hedley Byrne principles but the circumstances were wholly different from those under consideration in this case or in the case of Quazi.  In Tidman –v- Reading Borough Council 1994 3 PLR 72 a claim was brought alleging negligent advice by a Planning Officer.  Buxton J considered the application of Hedley Byrne principles and said “The Local Authority unlike an ordinary professional adviser such as solicitor owe a public duty to apply the planning rule and also a public duty to exercise their judgement and discretion in the general public interest.  It would be inconsistent with those duties to recognise an overriding obligation to give advice in the interests of particular individuals who are engaged in the planning process.  The private interests of that particular individual cannot be allowed to override the interests of the public at large in the proper performance of the planning process.  Even if the officers are acting as alleged advisers in the Hedley Byrne sense their duty is not solely to advise”.  Accordingly he held that no duty of care arose.

8. Richards J reached a similar conclusion in Quazi having reviewed the relevant authorities.  He concluded “In my view the nature of the duty that the Claimant seeks to impose upon the Defendant would require exceptional circumstances to establish it; and those circumstances simply do not exist.  I see nothing to distinguish this case from others where a Local Authority gives information or advice about the way in which it seeks to discharge its statutory functions and nothing to distinguish the First Claimants from any other persons who enquired about or applied for grants.  There was no special relationship, nothing from which a voluntary assumption of responsibility could be inferred”.  I adopt those observations when reaching my conclusion in this case.

9. Accordingly I am unable to draw the distinction which Ms Robinson seeks to make by holding that XX was acting outside the ambit of the Local Authority’s statutory duties in giving the advice which she is alleged to have given.  The Second and Third Claimants were clearly seeking from her guidance as to how their mother’s ownership of the property would be assessed under the relevant Regulations to which I have made reference.  In giving her replies the Council’s officer was acting in precisely the same way as the Planning Department in Tidman or the Environmental Health Officer in Quazi.  In such circumstances the Courts have held, primarily for policy reasons, that a tortious duty of care does not arise save in exceptional circumstances.  In short I can see nothing in the facts of this case which can be said to give rise to such circumstances.  Accordingly I find that no duty of care can have arisen in the circumstances alleged and it must follow that the claim must be dismissed since it is wholly dependent upon proof of the existence of a duty of care upon the Defendant.








…………………………………………..








His Honour Judge Hawkesworth QC

2.
Judicial Review – DRE – The Family Member Rule
R (on the application of Stephenson) v Stockton-on-Tees

Borough Council

QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT)

[2004] EWHC 2228 (ADMIN), [2004] All ER (D) 127 (Oct),

Approved judgment

HEARING-DATES: 12 OCTOBER 2004

12 OCTOBER 2004

CATCHWORDS:

Social security - Home care support - Assessment of income – Policy requiring local authority to ignore payments made to family member providing support - Rationality of policy - Compliance of policy with European Convention on Human Rights - Health and Social Services and Social Security Adjudications Act 1983, s 17.

HEADNOTE:

This judgment has been summarised by LexisNexis UK editors.

The claimant, who was 78 years old and in poor health, lived alone in warden-controlled sheltered accommodation which she rented from the defendant local authority.  She was assessed by the authority as needing 133/4 hours of home care support each week.  However, her daughter, provided additional care for the claimant for which the claimant insisted on paying £ 45 per week.  The claimant was charged by the authority for the support they were providing pursuant to s 17(1) of the Health and Social Services and Social Security Adjudications Act 1983.  In calculating the amount they ignored the £ 45 per week payment to the daughter.  That was in accordance with the authority's policy of not taking into account the cost of care provided by a family member (the family member rule).  The policy was set out in a document headed 'Social Services Framework for Disability Related Expenditure'.  There was correspondence between the claimant and the authority who clarified the policy by stated that where care was provided by a family member from necessity (because of cultural or other exceptional circumstances) rather than by choice an exception to the general rule would be considered.  Later the authority indicated that the authority was always willing not to apply the family member rule if exceptional circumstances justified treating someone exceptionally.  The claimant applied for judicial review.

She contended (i) that the family member rule was irrational; and (ii) that the family member rule was unlawful in that it violated her rights under art 8 of the European Convention on Human Rights.

Although not contained in the claim form, an issue also arose as to the treatment by the authority of costs of repairs of disability-related

equipment by amortising the cost of the repairs over the period representing the lifetime of the equipment.

The claim would be dismissed.

(1) The family member rule was not irrational.

The rationale for the rule was that care which was provided by members was normally provided voluntarily.  That was so even if the care which was provided was essential to the disabled person's needs.  Care which was given voluntarily was not usually charged for.  Thus if a disabled person chose to pay for care which the carer would have been prepared to provide without charge, payment for that care should not be treated as expenditure relating to the disabled person's disability.  Moreover, the authority accepted that there might be exceptional cases where the care provided by a close relative would be from necessity rather than choice in which case an exception might be made.  There were also other legitimate justifications for the family member rule such as the prevention of fraudulent claims.  It would be impracticable to investigate every case in which a family member claimed to have received payment for the care provided to see whether the payment was really made or whether it would have been made but for the fact that expenditure on care reduced the disabled person's assessed income. Further, the family member rule avoided the need to distinguish between those family members who provided care without payment and those who charged for the care they provided.  In the instant case, the authority was entitled to assume that the arrangements between the claimant was what one might expect within families when making its calculation.

(2) Article 8 was not engaged.

The right to respect for family life was all about the  reservation of family relationships and the maintenance of family life.  The family member rule did not prevent those relationships from continuing to flourish, nor did it interfere with the maintenance of family life.

Per curiam: A policy of amortising repair costs over the estimated lifetime of the equipment is not an altogether rational one.  It is highly questionable whether the authority can treat the repair of a particular item of equipment as a one-off cost in the same way as the purchase of the equipment is a one-off cost.  It is also doubtful whether the authority can rationally defer treating costs of repairs as disability-related expenditure until the next accounting period simply on the basis that it is better for the authority to see what the actual costs are, rather than to assume what the costs might be.  That may result in some disabled persons being charged slightly less for home support care, but that can be clawed back in subsequent years.  But it could also result in disabled persons being charged slightly more for home support care than they should be.  It may be that the authority will have to look at these issues again if it is to avoid challenges to its calculations in a particular case.

INTRODUCTION:

This is the first approved version handed down by the court. An edited official transcript or report will follow.

COUNSEL:

Ian Pennock for the claimant.; Clive Sheldon for the defendant authority.

PANEL: KEITH J

JUDGMENT: APPROVED BY THE COURT FOR HANDING DOWN (SUBJECT TO EDITORIAL

CORRECTIONS)

JUDGMENT BY-1: KEITH J

JUDGMENT-1: KEITH J:

The facts

1. The Claimant, Mrs Evelyn Stephenson, is 78 years old. She lives alone in warden-controlled sheltered accommodation which she rents from the Defendant, Stockton-on-Tees Borough Council ("the Council"). She is in poor health, and is virtually housebound as a result. She receives a severe disability premium and an attendance allowance to enable her to pay for her additional needs.

2. In addition, the Council provides her with home care support four times a day. Carers help her to get washed and dressed, they prepare her meals for her and do some housework for her. Her needs were recently assessed by the Council and the care plan produced as a result of that assessment suggested 133/4 hours of home care support each week.

3. Mrs Stephenson is fortunate to have much support from her daughter, Mrs Diane Pennock, who is an experienced nurse. Mrs Pennock does many of the things which Mrs Stephenson's carers do not do. For example, she does Mrs Stephenson's laundry and ironing, she deals with her correspondence and finances, she does some of the housework which the carers do not do, and she looks after her feet and cuts her nails. In addition, she takes Mrs Stephenson out in her car once a week. In that way, Mrs Stephenson can regularly see her elderly brother, and can do her own shopping.

4. Mrs Pennock used to work a normal working week. In October 2002, she decided to reduce her working week to thirty hours over four days in order to spend more time with her mother. Mrs Stephenson was unwilling to let Mrs Pennock do that without at least partly compensating her for her loss of earnings. It was agreed that Mrs Stephenson would pay her £ 45.00 a week for the care which she was providing. In August 2003, Mrs Pennock stopped working even a four day week. This allowed her to spend even more time with her mother, and she now looks after her mother for at least two days a week.

5. The Council charges Mrs Stephenson for the home care support it provides. Those charges take into account Mrs Stephenson's income. In assessing what her income is, the Council took into account the severe disability premium and attendance allowance which she was receiving. It then had to decide what Mrs Stephenson's expenditure was in respect of her disabilities, because the Council proposed to reduce the amount which her income was assessed as being by the amount of that expenditure. In determining what that expenditure was, the Council ignored the £ 45.00 a week which Mrs Stephenson was paying to her daughter. That approach was in accordance with the Council's policy, when assessing income, of not taking into account the cost of care provided by a family member. That policy is challenged on this claim for judicial review. There is also a challenge to some aspects of the calculation of Mrs Stephenson's expenditure in respect of her disabilities.

The statutory and local framework

6. Section 17(1) of the Health and Social Services and Social Security Adjudications Act 1983 gives local authorities "providing a service to which [section 17] applies [the power to] recover such a charge (if any) for it as they consider reasonable". It has not been suggested that the services provided by the Council to Mrs Stephenson are not services to which section 17 relates. Section 17(3) provides relief for persons who may not be able to pay for such services. It provides:

"If a person

(a) avails himself of a service to which this section applies, and

(b) satisfies the authority providing the service that his means are insufficient for it to be reasonably practicable for him to pay for the service the amounts which he would otherwise be obliged to pay for it, the authority shall not require him to pay more for it than it appears to them that it is reasonably practicable for him to pay."

It has not been suggested that Mrs Stephenson's means are insufficient for it to be reasonably practicable for her to pay what the Council is charging her for the services which it provides to her.

7. In Avon County Council v Hooper [1997] 1 WLR 1605, Hobhouse LJ (as he then was) said at p. 1610B that "there is an overriding criterion of reasonableness which governs the local authority's exercise of the power which is given by subsection (1)". That was said in the context of the issue in that case, which was whether the local authority should have exercised its power to charge for the services which it provided at all. In the present case, it is not suggested that it is unreasonable for the Council to charge Mrs Stephenson for the services provided to her. It is the amount of the charge which is in question. Since the Council can recover such charge "as they consider reasonable", it is for the Council to determine what amount is reasonable, and its view as to what is reasonable can only be interfered with on conventional public law grounds. This analysis was not disputed by Mr Ian Pennock for Mrs Stephenson.

8. However, that is subject to section 7(1) of the Local Authority Social Services Act 1970, which provides:

"Local authorities shall, in the exercise of their social services functions, including the exercise of any discretion conferred by any

relevant enactment, act under the general guidance of the Secretary of State."

In R v Islington London Borough Council ex p. Rixon (1998) 1 CCLR 119, Sedley J (as he then was) considered the meaning and effect of that obligation. He noted at p. 123G that "guidance is less than direction, and the word 'general' emphasises the non-prescriptive nature of what is envisaged". But he went on to say at p. 123H-J:

"In my judgment Parliament in enacting section 7(1) did not intend local authorities to whom ministerial guidance was given to be free, having considered it, to take it or leave it. Such a construction would put this kind of statutory guidance on a par with the many forms of non-statutory guidance issued by departments of state. While guidance and direction are semantically and legally different things, and while 'guidance does not compel any particular decision' (Laker Airways Ltd. v Department of Trade [1977] QB 643, 714 per Roskill LJ), especially when prefaced by the word 'general', in my view Parliament by section 7(1) has required local authorities to follow the path charted by the Secretary of State's guidance, with liberty to deviate from it where the local authority judges on admissible grounds that there is good reason to do so, but without freedom to take a substantially different course."

9. In September 2003, the Secretary of State for Health issued such guidance for local authorities. The document in which that guidance was contained was called "Fairer Charging Policies for Home Care and other non-residential Social Services". The passages in the guidance which are relevant for present purposes are the following:

(i) "For users who receive other income in addition to Income Support .... taking them above the basic levels, (usually disability-related benefits such as Attendance Allowance (AA) .... , but also including SDP [severe disability premium]), councils may choose: either to exempt such users from charges regardless of their additional income, or to include the user's overall income within a charge assessment. Where councils choose the latter, the aim should be to ensure that any charge levied does not reduce the user's net income below basic levels of income support .... plus 25%" (para. 22).

(ii) "[Severe disability premium and attendance allowance] may be taken into account as part of a user's income - although it is open to councils not to do this. Where these benefits are taken into account, councils should be guided by the overriding principles that charges:

-do not reduce the user's net income below basic levels of income

support, plus 25%; and

-do not result in the user being left without the means to pay for any necessary care or support or for other costs arising from their disability"

(para. 32).

(iii) "This aim is best achieved through charge assessments,  which assess both the resources and expenditure of the user - expenditure should include any disability-related expenditure. Councils are expected to assess disability-related expenditure specifically for all users whose disability-related benefits are taken into account as income" (para. 33).

(iv) "It is not possible to give a completely comprehensive list of disability-related expenditure, which could legitimately be claimed for. Councils will need to develop local policies consistent with this guidance .... The overall aim should be to allow for reasonable expenditure needed for independent living by the disabled person. Items where the user has little or no choice other than to incur the expenditure, in order to maintain independence of life, should normally be allowed" (para. 44).

(v) "The process of assessment and claiming for items of

disability-related expenditure should not be made unduly complex,

particularly for users without high care needs .... The approach should support self-assessment by the user as much as possible, taking a holistic view of the user's finances and personal needs, both to support the user's own independence of living and to ensure that any charge assessed is reasonable" (para. 45).

(vi) "In assessing disability-related expenditure, councils should

include the following: ....

* Costs of any privately arranged care services required ....

* Costs of any speciality items caused by disability - eg: .... purchase, maintenance, and repair of disability-related equipment ....." (para. 46).

(vii) "Costs of infrequently purchased equipment will normally be

annualised or amortised over a reasonable period for replacement and divided into a weekly equivalent" (para. 48).

The guidance contains no reference to whether the cost of care provided by a family member should be treated as expenditure relating to the recipient's disability.

10. Thus, what the guidance contemplates is that if a local authority decides to charge for a particular service, it should assess what the recipient's income is. In making that assessment, it should decide whether to include in the recipient's income any severe disability premium or attendance allowance which the recipient is receiving. If it decides to include those benefits in the recipient's income, it should assess what the recipient's expenditure relating to his or her disability is, and reduce the amount which the recipient's income is assessed as being by the amount of that expenditure. However, the result of that assessment should leave the recipient with a basic level of income (plus a buffer of 25%), and should not leave him or her "without the means to pay for any other necessary care or support". It is not suggested that the assessment left Mrs Stephenson with an income which was less than the basic level of support (plus a buffer of 25%), or without the means to pay for necessary care or support.

11. The guidance issued by the Secretary of State in September 2003 built on previous guidance which had been issued. As a result of that previous guidance, the Council considered what policies it should adopt. It decided to continue to charge for the services which it provided, and to take the recipient's income into account in deciding what charges to impose. It decided to include any severe disability premium and attendance allowance received by the recipient in the recipient's income, and to take the recipient's expenditure relating to his or her disability into account. It followed the formula of ensuring that the recipient would not be left with less than a basic level of income plus a buffer of 25%. As for the assessment of the recipient's expenditure relating to his or her disability, the Council's policy was:

"The Council will carry out an assessment of disability-related expenditure to allow reasonable costs to be taken into account before charges are calculated based on the items shown and will consider any other items identified by Service Users."

12. Pursuant to the Council's scheme of delegation, the Council's Director of Social Services (now known as the Head of the Health and Social Care Service) had to work out the details of how a recipient's expenditure relating to his or her disability was to be calculated in the light of this broad policy statement. Those details were set out in a document headed "Social Services Framework for Disability Related Expenditure". For privately arranged care services, the document read as follows:

"Allow the number of hours identified (and not provided for) at an hourly rate of no more than the current rate Stockton Social Services pay to independent provider (currently £ 8.20 per hour)

note

Allowance will not be made if care is provided by a family member.*

* exception to this rule is when the assessment identifies cultural issues."

I shall refer to the note as "the family member rule".

13. Although the note suggests that the exception to the family member rule will only be permitted where cultural issues come into play, that is not the case. That emerged in correspondence following Mrs Stephenson's internal appeal against the Council's refusal not to take into account the £ 45.00 a week which she paid to Mrs Pennock. In a letter to Mrs Stephenson's solicitors dated 26 March 2004, the Council's Head of Legal Services wrote:

".... where care is provided by a family member from necessity, (because of cultural or other exceptional circumstances), rather than by choice, an exception to the general rule will be considered to enable persons of particular racial groups, or with particular needs, fair access to services that meet their special needs. However, if a special need cannot be identified, the exception to the general rule will not apply."

Although there was no evidence to this effect, I was told by Mr Clive Sheldon for the Council that the reason why this was not mentioned in the document referred to in the previous paragraph was because the Council was always willing not to apply the family member rule if exceptional circumstances justified treating someone exceptionally.

14. The Council does not accept that everything which Mrs Pennock does for Mrs Stephenson amounts to care. But it does accept that those things which Mrs Pennock does for Mrs Stephenson which the Council accepts amounts to care would, if done by an agency or professional carers, cost Mrs Stephenson more than £ 45.00 a week. Accordingly, it is common ground that the only reason why the £ 45.00 was not taken into account by the Council in determining what part of Mrs Stephenson's expenditure related to her disability was because the care was provided to her by her daughter, and because the family member rule therefore applied.

The attack on the family member rule: irrationality

15. Mr Pennock's principal attack on the family member rule was that it was irrational. If a family member provides care which would have been provided by an agency or professional carers, and if the family member is paid by the person to whom the care is provided no more than the agency or professional carers would have charged, why should the cost of that care be treated differently? The Council might well be concerned to avoid fraudulent claims, i.e. claims that the family member makes a charge for the care which is being provided when in truth no such care is being provided or no such charge is being made, or when no such charge would be made but for the fact that expenditure relating to the recipient 's disability reduces the recipient's income for the purpose of determining what charges are to be made for home care support. But that concern could be met by the Council deciding each case on an individual basis rather than imposing a blanket ban on the cost of care provided by a family member being taken into account. If the Secretary of State had thought that the adoption by local authorities of the family member rule was appropriate, he could have chosen to provide for it in the guidance. The fact that he did not do so suggests that he thought that the family member rule would be too prescriptive.

16. I cannot go along with these arguments. If the letter of 26 March 2004 is anything to go by, the rationale for the family member rule is that care which is provided by family members is normally provided voluntarily.

That is so even if the care which is provided is essential to the disabled person's needs. Care which is given voluntarily is not usually charged for.

Thus, if a disabled person chooses to pay for care which the carer would have been prepared to provide without charge, payment for that care should not be treated as expenditure relating to the disabled person's disability.

As Mr Anthony Beckwith, the Head of Policy of the Council's Health and Social Care Service, said in para. 5 of his first witness statement:

"It has been a general premise within Social Care nationally that any care provided by close family members is done so on a voluntary basis. Rather as children do not typically pay parents for the care given in childhood it is expected that parents do not pay their children to provide care in later life. Clearly such arrangements may well exist but the view is taken within this Council that there are other means by which a carer can be compensated for providing care especially through benefits."

There may be exceptional cases in which the care has to be provided by a close relative. In those circumstances, the care would be provided (to use the language of the letter of 26 March 2004) "from necessity .... rather than by choice". Where that is the case, an exception may be made.

17. I do not regard thinking along these lines as irrational. Indeed, there is some support for it in the reference to choice in the sentence in para. 44 of the ministerial guidance that "[i]tems where the user has little or no choice other than to incur the expenditure, in order to maintain independence of life, should normally be allowed". The care which Mrs Pennock provides is extremely important for Mrs Stephenson. It gets her out of the house, it enables her to maintain her links with her brother, and it makes her feel more in touch with the world. And the tasks which Mrs Pennock does for Mrs Stephenson at her home supplements the home care support she receives. But the Council was entitled to assume that the arrangement between Mrs Stephenson and Mrs Pennock was what one might expect within families, namely that Mrs Stephenson did not have to pay Mrs Pennock for what Mrs Pennock was doing for her. Mrs Pennock would have provided this care without charge, and it was Mrs Stephenson who chose to pay her for it.

In other words, the Council was entitled to assume that the £ 45.00 a week was expenditure which she chose to incur. Neither Mrs Stephenson nor Mrs Pennock ever told the Council otherwise, not even when Mrs Stephenson lodged her internal appeal against the Council's decision.

18. Indeed, not even now do Mrs Stephenson or Mrs Pennock suggest

otherwise. In paras. 9 and 27 of her witness statement, Mrs Stephenson said:

"I only agreed to my daughter reducing her working hours to look after me on the basis that I recompensed her a little, to at least cover her travel expenses .... Since June last year my daughter has given up work completely and now spends a lot more time caring for me. I know she does this willingly, but I feel I cannot allow her to do all she does without at least giving her £ 45 (which probably only covers the travelling expenses)."

And in paras. 13 and 14 of her witness statement, Mrs Pennock said:

"In October 2002, due to the claimant's deterioration in health and a period in hospital, I reduced my working week from full time to 30 hours over 4 days in order to spend more time with the claimant .... This was only after discussion with the claimant who only agreed on the basis she would pay me, and I would charge her, to at least partly compensate me for my reduction in earnings and to cover motor expenses."

19. There is some support for the Council's policy in other documents. In August 2002, the Department of Health and the Department for Work and Pensions issued a document which was intended to give practice guidance to local authorities on how the ministerial guidance should be implemented.

Local authorities were advised to take into account "the availability of voluntary help" when considering expenditure on basic garden maintenance, cleaning and domestic help. I agree with Mr Pennock that the guidance was contemplating help from voluntary agencies, and I note that this advice was not referred to in that part of the guidance covering expenditure on privately arranged care services. But if the availability of voluntary help is a factor which should be taken into account in respect of some expenditure, it shows that the rationale underlying the family member rule has some merit. Secondly, the Department of Health issued guidance to local authorities for determining eligibility for social care. Para. 44 of the guidance reads:

"The determination of eligibility in individual cases should take account of the support from carers, family members, friends and neighbours which individuals can access to help them meet presenting needs. If, for example, an individual cannot perform several personal care tasks, but can do so without difficulty with the help of a carer, and a carer is happy to sustain their caring role in this way, both currently and in the longer-term, then the individual should not be perceived as having needs calling for community care services."

It is true that this guidance was given in a different context from the present case: the guidance related to whether the care was needed, not how it was to be charged for. But there was nevertheless recognition of the fact that the care which family members provide voluntarily may well affect whether such care should be provided by the local authority.

20. There are, I think, other legitimate justifications for the family member rule. The prevention of fraudulent claims is one, and it would have been open to the Council to conclude that it is impracticable to investigate every case in which a family member claims to have received payment for the care provided to see whether the payment was really made or whether it would have been made but for the fact that expenditure on care reduces the disabled person's assessed income. Moreover, the family member rule avoids the need to distinguish between those family members who provide care without payment and those who charge for the care they provide. And the Council was entitled to take into account the possible effect of not having the family member rule at all: family members might be tempted to charge for the care which they provide, when it might not have occurred to them to do so. All these were factors which Mr Beckwith says informed the decision to adopt the family member rule. In para. 11 of his first witness statement, he said:

"It is my view that, if the request for [disability-related expenditure] for care provided by a family member is allowed in these circumstances, it could have a potentially damaging impact [on] the future implementation of the policy. It is likely that family members provide some form of care to many of our clients but without seeking payment. It is natural that if we were to allow such payments others may seek to have such taken into account.

This might be done legitimately where care is already provided or falsely where it is not. It could therefore lead to an abuse of the policy and an inherent unfairness."

21. The reference in Mr Beckwith's witness statement to a carer being compensated for providing care through benefits payable to the carer is a reference to the carer's allowance payable under section 70 of the Social Security Contributions and Benefits Act 1992. That is an allowance paid to someone who cares for a severely disabled person, but only if they are related to each other. However, a disabled person who has no partner may only receive a severe disability premium if no-one is claiming a carer's allowance in respect of the care of that person: see reg. 1(1)(a)(iii) of the State Pension Credit Regulations 2002 (SI No. 1792/2002) In other words, the carer is paid for the care which is provided, either by the State by a carer's allowance payable to the carer or by the disabled person who uses the severe disability premium to pay the carer. Mr Pennock made the point that, since a carer may claim a carer's allowance when caring for a relative and that allowance will not be treated as part of the disabled person's income, the fact that the disabled person is receiving a severe disability premium which is treated as part of his income should not result in the cost of such care as the relative provides being ignored when determining the disabled person's expenditure on care.

22. That is an important point, but its impact is lessened by the strict eligibility requirements for the payment of a carer's allowance. The carer has to provide at least 35 hours care a week, and has to be earning £ 79.00 a week or less from other sources. Moreover, the carer remains entitled to a carer's allowance if he or she arranges for someone else to provide the care for the disabled person. But crucially the carer is not entitled to a carer's allowance where the person who he or she gets to provide the care is a close relative of the carer or the disabled person: see reg. 10(3) of, and para. 2 of schedule 3 to, the Social Security Benefit (Computation of Earnings) Regulations 1996 (SI No. 2745/1996). That rather suggests that the legislature treats the payment for care carried out by a close relative of the disabled person differently from the payment for care carried out by other people.

23. Mr Pennock also relied on the statement in para. 45 of the ministerial guidance that "a holistic view of the user's finances and personal needs" should be taken when determining the expenditure which a disabled person incurs in respect of his or her disability. I take that to mean that the local authority should look at the whole person, taking into account all their needs, including their social and psychiatric welfare, and not focus only on the basic activities of daily living. But that does not seem to me to add anything to the argument. The issue is not whether the care which Mrs Pennock provides is care which Mrs Stephenson needs. Given that the care which Mrs Pennock provides is care which Mrs Stephenson needs, the issue is whether the fact that the payment which Mrs Stephenson chooses to make for care which would have been provided without payment should entitle the Council to ignore the payment which Mrs Stephenson makes when determining what her expenditure on her disability really is.

The attack on the family member rule: unlawfulness

24. Apart from the attack on its rationality, the family member rule is also attacked on the ground that it is unlawful as failing to respect Mrs Stephenson 's right to family life in breach of Art. 8(1) of the European Convention on Human Rights and as amounting to unlawful discrimination under Part III of the Race Relations Act 1976 ("the 1976 Act").

25. The alleged breach of Art. 8(1) is based on the proposition that the family member rule in effect denies the disabled person the choice of being cared for by a family member. I do not agree. The disabled person is not being prevented from being cared for by a family member. What he or she is being prevented from is having payment made to the family member treated as expenditure relating to his or her disability. If the Council is persuaded that the family member rule impacts unfairly in any particular case, it can treat the case as an exceptional one. Since care is usually provided by a family member voluntarily and is not usually charged for, what the disabled person is being denied is something which would be unusual. The right to respect for family life in Art. 8 is all about the preservation of family relationships and the maintenance of family life. The family member rule does not prevent those relationships from continuing to flourish, nor does it interfere with the maintenance of family life.

26. But even if Art. 8(1) is engaged, and the family member rule

constitutes an interference with the right to respect for family life, a respectable argument could be mounted for saying that the interference is justified under Art. 8(2). Apart from the need to prevent crime, the economic well-being of the State could be said to justify the family member rule on the basis that if care which is ordinarily provided voluntarily without charge is charged for, the cost of that care should not be discharged out of public funds.

27. The argument that the family member rule is discriminatory is based on the exception to it in cases in which "cultural issues" are identified.

Examples of cases in which "cultural issues" might warrant an exception to the family member rule include the case of a disabled person who has to have his or her food prepared by a family member, or who would be particularly uncomfortable about intimate care being provided by someone who is not a family member. It is said that these exceptions to the family member rule constitute indirect discrimination on the ground of racial origin, which is rendered unlawful by Part III of the 1976 Act, because proportionately fewer members of the indigenous population of the UK would come within the exception than persons of a different racial origin.

28. Mr Pennock disavowed any reliance on any provisions other than those in Part III of the 1976 Act. In these circumstances, section 35 of the 1976 Act is a complete answer to the point:

"Nothing in Parts II to IV shall render unlawful any act done in

affording persons of a particular racial group access to facilities or services to meet the special needs of persons of that group in regard to their education, training or welfare, or any ancillary benefits."

In any event, the exception for cases in which cultural issues are identified is no more than a recognition that there will be some cases in which, for cultural reasons, care has to be provided by a family member. In such cases, to use the words of the letter of 26 March 2004, the care will be provided by the family member "from necessity .... rather than by choice". If the exception for cases in which cultural issues are identified is treated merely as an example of those exceptional cases in which the care is provided by family members, no question of discrimination arises. If the exception is treated as a separate category of exceptional cases, the exception is justified on the basis of the need to distinguish between those cases in which the care is being provided voluntarily by a family member, and those cases in which the care has to be provided by a family member.

The equipment

29. There is another issue altogether to which this claim for judicial review relates. Mrs Stephenson purchased an electric reclining bed and chair, and an electrically operated bath lift. In her witness statement dated 2 July 2004, she said that she bought them "about two years ago" for approximately £ 1,800.00. In fact, a note on the relevant form completed by an officer of the Council shows her as having told the Council that the equipment cost £ 1,599.00, and that she had bought them in 2001. Despite that, the Council assessed her expenditure on the basis that she had spent £1,800.00 on new equipment. It assessed the equipment in accordance with the formula referred to in para. 48 of the ministerial guidance. It treated the equipment as having a lifespan of 10 years, and accordingly calculated Mrs Stephenson's weekly expenditure on that equipment as £ 3.46 (£ 1,800.00 divided by 10 divided by 52). Her weekly income for the purpose of determining what charge should be made for the services which the Council provided to her was therefore reduced by that sum per week. It is contended that that was wrong. The lifespan of the equipment was 5 years, and her weekly expenditure on the equipment should therefore have been assessed at £ 6.15 (£ 1,599.00 divided by 5 divided by 52).

30. The issue is whether the Council was entitled to treat the lifespan of the equipment as 10 years. No manufacturer's leaflet was submitted to the Council in respect of the assertion that the equipment had a lifespan of only 5 years. Indeed, the Council's evidence is that it refers to the suppliers of the equipment, the local Appliance Service, other local authorities and the National Association of Local Authorities in estimating the typical lifespan of particular items of equipment. The Council does not say that it did that in this case, but there is still no evidential basis for saying that the Council's estimate of a 10 year lifespan was irrational.

31. A second point was taken on Mrs Stephenson's behalf in paras. 39 and 40g. of the grounds for claiming judicial review. It was said that the Council failed to treat the cost of maintaining and repairing disability-related equipment as part of a disabled person's expenditure relating to his or her disability. It subsequently emerged that that contention was based on the fact that in February 2004 Mrs Stephenson had to pay £ 171.50 for the repair of the bath lift. That was not taken into account as part of her expenditure on disability-related equipment. However, Mr Pennock accepts that the Council did not know of that expenditure prior to the issue of these proceedings, and the allegation that the Council does not take such expenditure into account was withdrawn.

32. However, a new point emerged in para. 45 of Mr Pennock's skeleton argument. What the Council does is to treat the cost of repairs in the same way as it treats the capital cost of disability-related equipment, i.e. the Council amortises the cost of the repairs over a period representing the lifetime of the equipment, and when the disabled person's expenditure relating to his or her disability is calculated at the beginning of the next accounting year, the Council calculates the weekly expenditure over the period representing the lifetime of the equipment. The practice guidance says this about the repair of disability-related equipment:

"Current costs may be assumed on the basis of regular expenditure in the previous year."

So it is argued that what the Council should be doing is to assess the costs of repair for the coming year on the basis of the previous year's costs, and to adjust the figure up or down the next year based on the actual costs.

33. Although I cannot treat this argument as part of the claim for judicial review since no application was made to amend the grounds, I think that there is force in it. I do not think that the policy of amortising repair costs over the estimated lifetime of the equipment is an altogether rational one. It is highly questionable whether the Council can treat the repair of a particular item of equipment as a one-off cost in the same way as the purchase of the equipment is a one-off cost. And I rather doubt whether the Council can rationally defer treating the costs of repairs as disability-related expenditure until the next accounting period simply on the basis that it is better for the Council to see what the actual costs were, rather than to assume what the costs might be. That may result in some disabled persons being charged slightly less for home support care, but that can be clawed back in subsequent years. But it could also result in disabled persons being charged slightly more for home support care than they should be. It may be that the Council will have to look at these issues again if it is to avoid challenges to its calculations in a particular case.

Conclusion

34. For these reasons, this claim for judicial review must be dismissed.

I do not want to put the parties to the expense of having to attend court when the judgment is handed down, and I leave it to them to see if they can agree costs. One of the things to be taken into account is that the Council's policy of permitting exceptions to the family member rule in cases other than those in which cultural issues are identified should have been spelled out in the Council 's framework document, and its absence there (even though it was referred to in the letter of 26 March 2004) may have led those advising Mrs Stephenson into thinking that her case was stronger than it really was. And although I suspect that this litigation may have been driven by Mrs Pennock rather than Mrs Stephenson, the fact remains that Mrs Stephenson has very limited means. But if the parties cannot agree an appropriate order for costs within 14 days of the handing down of this judgment, they should refer the issue to me, and I will decide the appropriate order to make without a hearing on the basis of any representations which are made. If Mrs Stephenson wishes to apply for permission to appeal, her solicitors should notify my clerk of that within 7 days of the handing down of this judgment, and I will consider that question as well without a hearing.

DISPOSITION:

The claim would be dismissed.

SOLICITORS:

Stachiw Bashir Green, Bradford; David Bond, Stockton-on-Tees

[2004] EWHC 2228 (ADMIN), [2004] All ER (D) 127 (Oct), Approved judgment
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Introduction
1. The Claimant, "B", is a 48 year old man with a moderate learning disability, who presents with challenging behaviour. Since 1993, he has lived in supported living accommodation in Newquay, Cornwall, with three other residents with learning disabilities. I shall refer to that accommodation as "C". B is close to his parents ("Mr & Mrs B"), whom he visits almost every weekend for three nights: and they are actively interested in his welfare at C. In view of B's disability, they are involved in most decisions affecting B's care. Mrs B is B's appointee, and manages his income. 

2. Despite a change in the provider of care for the residents of C in January 2008 (from the Cornwall Partnership NHS Trust to the Defendant local authority ("the Authority")), until August 2008 B was not required to make any contribution towards the costs of his care at C. However, by a letter dated 8 August 2008, the Authority advised B that it had assessed his liability to contribute and, after a transitional period during which he would pay nothing until October 2008 and only £30 thereafter until October 2009, he would be charged £68.50 per week by way of contribution. 

3. It is that decision, to increase his contribution from nil to £68.50 per week that B challenges in this claim. 

Legal Framework and Guidance 
4. Section 17 of the Health and Social Services and Social Security Adjudications Act 1983 ("the 1983 Act") gives local authorities power to charge for services they provide, as follows: 

"(1) Subject to sub-section (3) below, an authority providing a service to which this section applies may recover such charge (if any) for it as they consider reasonable. 

(2) …

(3) If a person 

(a) avails himself of a service to which this section applies, and 

(b) satisfies the authority providing the service that his means are insufficient for it to be reasonably practicable for him to pay for the service the amount which he would otherwise be obliged to pay for it, 

the authority shall not require him to pay more for it than it appears to them that it is reasonably practicable for him to pay …."

In short, an authority has a power (but not a duty) to levy a charge for services they provide, so long as the charge is reasonable and the service user has means to pay. It is common ground that the relevant services provided by the Authority to B fall within the provisions of Section 17.

5. That charging power is subject to Section 7(1) of the Local Authority Social Services Act 1970 ("the 1970 Act"), which provides that: 

"A local authority shall, in the exercise of their social services functions, including the exercise of any discretion conferred by any relevant enactment, act under the general guidance of the Secretary of State."

The Secretary of State has given guidance under this section in respect of charging policies for non-residential social services, to which I shall return (see paragraph 13 below). The obligation of an authority to "act under" guidance was described by Sedley LJ (as he then was) in R v Islington London Borough Council ex parte Rixon (1998) 1 CCLR 119 at page 123, as having the following effect:

"In my judgment Parliament in enacting Section 7(1) did not intend local authorities to whom ministerial guidance was given to be free, having considered it, to take it or leave it. Such a construction would put this kind of statutory guidance on a par with the many forms of non-statutory guidance issued by departments of state…. Parliament by Section 7(1) has required local authorities to follow the path charted by the Secretary of State's guidance, with liberty to deviate from it where the local authority judges on admissible grounds that there is good reason to do so, but with freedom to take a substantially different course."

That approach to such guidance was approved by the Court of Appeal in Lambeth London Borough Council v Ireneschild [2007] EWCA Civ 234.

6. In relation to community care services, the objectives of the legislative scheme are broad and enabling. It has been said, with justification, that: "The promotion of independent living is a core - perhaps the core - principle underpinning the community care legislation" ("Community Care and the Law", Clements & Thompson, The Tollett Group, 2007 (4th Edition), at Paragraph 4.44). That purpose is also emphasised in the guidance the Secretary of State has issued under Section 7 of the 1970 Act, "Fairer Charging Policies for Home Care and Other Non-residential Social Services" (Department of Health, September 2003) ("the 2003 Guidance"), where the overall objectives are said to be "to promote the independence and social inclusion of service users" (Paragraph 3: and see also Paragraph 15 to the same effect). 

7. In relation to such services, a responsible local authority is required to make an assessment of a disabled person's needs, then decide what (if any) services they will provide to fulfil any of those needs, and finally determine what charge can and should be levied from the service user (if any). It can therefore be viewed as a three-stage process, although there is considerable interplay between those stages. 

"In relation to assessment of needs, Section 47 of the National Health Service and Community Care Act 1990 ("the 1990 Act") provides as follows:"

"(1) … [W]here it appears to a local authority that any person for whom they may provide or arrange for the provision of community care services may be in need of any such services, the authority 

(a) shall carry out an assessment of his needs for those services; and 

(b) having regard to the results of that assessment, shall then decide whether his needs call for the provision by them of any such services.

(2) If at any time during the assessment of the needs of any person under sub-section (1)(a) above it appears to a local authority that he is a disabled person, the authority

(a) shall proceed to make such a decision as to the services he requires as mentioned in Section 4 of the Disabled Persons (Services, Consultation and Representation) Act 1986 without his requesting them to do so under that section; and 

(b) shall inform him that they will be doing so and of his rights under that Act.

(3) …

(4) The Secretary of State may give directions as to the manner in which an assessment under this section is to be carried out or the form it is to take but … it shall be carried out in such manner and take such form as the local authority consider appropriate …."

8. The Secretary of State has given directions under Section 47(4), namely the Community Care Assessment Directions 2004 which, in Paragraph 2, provide: 

"(1) In assessing the needs of a person under Section 47(1) of the Act a local authority must comply with Paragraphs (2) to (4). 

(2) The local authority must consult the person, consider whether the person has any carers and, where they think it appropriate, consult those carers. 

(3) The local authority must take all reasonable steps to reach agreement with the person and, where they think it appropriate, any carers of that person, on the Community Care Services which they are considering providing to him to meet his needs.

(4) The local authority must provide information to the person and, where they think it appropriate, any carers of that person, about the amount of the payment (if any) which the person will be liable to make in respect of the Community Care Services which they are considering providing to him."

These directions set a pattern for the general scheme of community care. Decision-making rests in the responsible authority, but their powers are only to be exercised after appropriate engagement with the service user and any relevant carers (who may include for example the service user's parents or other family). Prior to coming to a concluded view on needs, they should consult: prior to coming to a decision on steps to be taken to meet that need, they should attempt to reach agreement: and in relation to the on-cost to the service user, they should provide appropriate information.

9. I was referred to substantial guidance issued by the Secretary of State in a number of documents both with regard to an authority's assessment of a person's needs under Section 47 of the 1990 Act, and in respect of charging for non-residential community care services provided by an authority. 

10. In respect of the former, I was referred to the helpful and (I understand) uncontentious summary of the disparate guidance provisions in Chapter 4 of Clements & Thompson, to which I have already referred. That again emphasises the need for engagement and interaction between the assessing/providing authority on the one hand, and the service user and any relevant carers on the other. For example, "Community Care in the Next Decade and Beyond: Policy Guidance" (HMSO, 1990) at Paragraph 3.24 requires that: 

"Once needs have been assessed, the services to be provided or arranged and the objectives of any intervention should be agreed in the form of a care plan."

And, at Paragraph 3.26:

"Decisions on service provision should include clear agreement about what is going to be done, by whom and when, with clearly identified points of access to each of the relevant agencies for the service user, carers and for the care manager."

That is reflected in the more recent policy guidance "Fair Access to Care" (HMSO, 2002) at Paragraph 47 which is guidance on the single assessment process directed at older people's care needs: but, as the learned authors say, it provides "a useful check list for the categories of information that [care] plans should contain" generally. That checklist includes an indication of whether the service user or relevant carers have agreed the care plan and, if not, why agreement was not possible.

11. The importance of the care plan is stressed by Clements & Thompson. Whilst there is no statutory reference to "care plans", "they are essential to the community care process and the subject of detailed policy and planning guidance" (Paragraph 4.2). In Rixon ...at page 128), Sedley J accepted that "a care plan is nothing more than a clerical record of what has been decided and what is planned", but he went on to say that this: 

"… far from marginalising the care plan, places it at the centre of any scrutiny of the local authority's due discharge of its functions. As Paragraph 3.24 of the [1990] policy guidance indicates, a care plan is the means by which the local authority assembles relevant information and applies it to the statutory ends, and hence affords good evidence to any inquirer of the due discharge of its statutory duties. It cannot, however, be quashed as if it were a self-implementing document" 

Sedley J there identifies one important purpose of a care plan, namely the application of the statutory objectives to a particular case on the basis of the information the authority have gathered. It therefore comes as no surprise that the guidance as to content of the care plan in "Care Management and Assessment - A Practitioner's Guide" (HMSO, 1991) is that it should include not only objectives, but also the services to be provided and by whom, other options considered, the cost to the service user, any points of difference between the service user, carer, care planning practitioner and any agency, and any unmet needs. The care plan provides the link between objectives, through the identification of needs and services that are to be provided to satisfy or alleviate those needs, to the cost to the service user. 

12. In respect of on-charging to the service user, I was taken to the relevant guidance (the 2003 Guidance) at some length. Some of the main points which arise from it appear to me to be as follows (the paragraph references being those of the 2003 Guidance): 

(i) Councils have power to charge for community care services. There is no duty to charge, or even any presumption that there will be charging. 

(ii) Where an authority does charge, they retain a substantial discretion in the design of the charging policy.

(iii) In setting any charge, the authority should have regard to the effect of any charge on a user's net income, which should not be reduced below the level of income support plus 25%. Disability benefits need not be taken into account as income at all. However, where they are taken into account as income in assessing the ability to pay a charge, an authority should assess disability-related expenditure ("DRE") which, with allowances, has to be set off against income to ascertain available income against which any charge may be levied. Assessment of DRE has to be done on an individual basis: "It is not acceptable to make a charge on disability benefits without assessing the reasonableness of doing so for each user". For this reason (and because users including relevant carers will very often need personal help and advice on how to claim), "Assessments involving [DRE] should … normally be carried out by personal interview in the user's own home" (Paragraph 45). It is understandably stressed throughout the guidance that the fact that assessment of needs, the appropriate steps to fulfil those needs and what might be DRE are all matters quintessentially individual to a specific service user. 

(iv) Charging policies should be demonstrably fair as between different service users.

(v) Authorities need to ensure that: "The overall objectives of social care, to promote the independence and social inclusion of service users, are not undermined by poorly designed charging policies" (Paragraph 3). "The approach should support self-assessment by the user as much as possible, taking a holistic view of the user's finances and personal needs, both to support the user's own independence of living and to ensure that any charge assessed is reasonable" (Paragraph 45). Therefore, whilst decisions as to what might be a care need, and the services that might be provided to meet that need, are for the responsible authority, the service user's own assessment is an important factor to be taken into account. Again, this highlights the requirement for engagement between the authority and the service user and any carers.

(vi) The user's care plan will normally be a guide to what is necessary for care and support, although some discretion may be needed. Given that the care plan is intended to set out the service user's community care needs and how they are to be addressed, that is clearly a good starting point.

(vii) Given that it is impossible to give a comprehensive list of DRE, authorities have to develop local policies consistent with the statutory guidance. "The overall aim should be to allow for reasonable expenditure needed for independent living by the disabled person. Items where the user has little or no choice other than to incur the expenditure, in order to maintain independence of life, should normally be allowed" (Paragraph 44). That is a matter to which I shall return.

(viii) The authority may request evidence of actual expenditure, to verify that items claimed for have actually been purchased (Paragraph 50).

(ix) "The Government expects all Councils to explain how these issues will be addressed as part of consultation with users and carers on their charging policies." (Paragraph 80(xi)). The importance of consultation with users and carers about charging policies and increases or changes in charges is stressed as "one of the main principles" (Paragraph 98). "Where changes in charging policies would result in significant increases in charge for some users, this should be specifically explained and considered as part of a consultation" (Paragraph 99).

(x) The importance of authorities getting key processes right is stressed, if the development of policies is to be well-informed and local users are to understand and accept charging policies (Paragraph 94). Clear information about charging and how they are assessed should be readily available for users and carers (Paragraph 95). And, once a person's care needs have been assessed and a decision has been made about the care to be provided, assessment of ability to pay should be made promptly and written information about the charges and how they have been calculated should be communicated promptly (Paragraph 96).

(xii) Finally, the information for those liable for charges should make clear that they make seek a review of the assessed charge, or make a formal complaint if they are dissatisfied with any aspect of the assessment (Paragraph 102). 

13. In accordance with the national guidance (see Paragraph 13(vii) above), the Authority issued its own guidance in relation to DRE under three heads, "Evidence", "Process" and "Reasonable Disability Related Expenditure". Subject to what I say below, this guidance was in place at the time of the two relevant assessments (May and July/August 2008) and remains in place. 

14. The guidance (of which, as I understand it, B and Mr & Mrs B were not aware at the relevant time) does not aim to be comprehensive. In relation to evidence, it suggests that, where possible, receipts should be seen and recorded. Otherwise, Finance Officers who conduct assessments are told: 

"Make a note if evidence is unavailable and ask the service user to provide it at the next review."

In respect of reasonable DRE, under the heading "Private Care", it is said:

"In all cases the Case Coordinator or Social Worker must be asked to confirm whether privately arranged care results from an assessed care need, and evidence of their agreement kept on file…

If a friend/relative provides private care, the minimum wage can be used as a maximum benchmark to ensure the amount being paid to them is reasonable."

In relation to day care, the authority of a Senior Finance Officer or Senior Administrative Officer is needed to agree anything exceeding "1 day/week privately funded by the service user." Alternative health costs (physiotherapy, reflexology, vitamins etc) "will only be allowed in exceptional circumstances if the service user's GP confirms the need for it." There is no reference at all to holiday costs.

15. In November 2008, the Authority published further guidance, in draft, and in different, tabular form. Although B has not had a further assessment of charges, I understand that assessments have been conducted on the basis of this guidance since December 2008. The guidance in particular indicates what the Authority "requires" as evidence of a particular item. For example, in relation to "excessive household bills due to a medical condition or disability" (e.g. additional power, water, bedding or gardening costs), the evidence required is said to be "Receipts/Bills". However, for most items for private care, specialist/excessive clothing requirements, personal items, alternative health costs, equipment and transport) the evidence required is usually "Information in care plan". In reflecting the importance of the care plan, that reflects the national guidance, the standard text (Clements & Thompson) and the comments of Sedley J in Rixon quoted above (Paragraph 12). In relation to holidays, the guidance is: "Holiday period up to 7 days. Maximum cost £500 per year". 

Factual Background
16. Until 2008, the care costs of B (and the other residents in C) were borne by the Cornwall Partnership NHS Trust ("the Trust") which was responsible for the care costs of those with continuing health care needs. 

17. In 2005-6, the Health Care Commission and Commission for Social Care Inspection investigated services for people with learning disabilities provided by the Trust, following expressions of concern by families and in the media. The resulting July 2006 Report was heavily critical of the Trust, finding that there had been significant physical, emotional and environmental abuse of vulnerable disabled people in its care. The report was also critical of the Authority, as the appropriate agency for the protection of vulnerable adults, for failing adequately to co-ordinate into agency arrangements and, in particular, for having failed to undertake community care assessments of those using services so that it was impossible to determine if people were receiving appropriate services. Although responsibility for providing services to those with continuing care requirements fell on the Trust, the Section 47 responsibility for assessment fell upon the Authority as the relevant local authority. The report concluded (at page 9) that the Trust and Authority "must ensure that 'person-centred' planning is carried out". The Authority endorsed all of the report's recommendations at a meeting of its relevant committee on 11 July 2006. 

18. Action had to be taken. Budock Hospital, which was the subject of particular criticism in the report, was closed. Furthermore, and of particular relevance in this case, those who were receiving care through the Trust were reassessed, and many were found not to require continuing care (for which the local NHS Trust was responsible) but only community care (for which the local authority was responsible). Consequently, responsibility for the care of those people (including B, and the other residents of C) moved from the Trust to the Authority. They exercised that responsibility through an independent trust, the Brandon Trust (the Interested Party in this claim) 

19. Because the NHS Trust provided care through the NHS, they did not seek to recover any of the costs from service users. B had paid rent for living at C, and the normal costs of running the household (such as water, telephone, gas and electricity) as well as for clothing, food and laundry: in other words, the costs of living that were not related to his disability at all. However, the Trust had borne all of the costs of B's care, to which he had not been required to make any contribution. The Authority had traditionally charged those for whom they had provided community care services, into which category B now fell. 

20. With regard to the transfer of responsibility from Trust, the Authority began discussions with the residents of C (or, more accurately, because of the inability of the residents themselves properly to engage, the immediate family of those residents including Mr & Mrs B). There were a number of options. One was to register C as a residential care home. That option had disadvantages: it was thought that it would leave the residents with less net income, and the objectives and ethos of a residential care home are very different from supported living. It was agreed (at a meeting on 20 November 2006, confirmed at a further meeting on 19 April 2007) that C should remain in supported living accommodation. 

21. It appears from the minutes of those meetings that financial matters were not at the forefront of those discussions, but they were at least mentioned under "Other topics raised" at the April 2007 meeting. It is minuted: 

"… [M]oney provided by the [Authority] is subject to financial assessment (very roughly people receiving benefits would not have to make a financial contribution). This is complex and Jean [Pippard, Commissioning and Partnership Officer, Department of Adult Social Care, Cornwall County Council ("DASC")] will invite a person from the Domiciliary Care Charging Unit to attend the next meeting to explain how this works." 

22. At a further meeting on 5 July, Ms Sue Colliver (a Senior Finance Officer in the Domiciliary Charging Unit of DASC) attended and: 

"… gave an overview of the [DASC] Charging Policy. Individuals will be individually assessed if they are in receipt of funding from DASC, and benefits will be maximised where appropriate. Sue left her card with representatives at the meeting and welcomed direct contact from individuals if they wished any further discussion [of] any of the points raised." 

Mr & Mrs B were at that meeting, at which Ms Colliver was put forward by the Authority as a senior person able to explain the "complex" charging position: as something of an "expert".

23. That was the last meeting before the changeover of responsibility from the Trust to the Authority in January 2008. So far as B was concerned, Mrs B said (First Statement 25 November 2008, Paragraph 11): 

"So, while we realised that charging was something that happened to some people, for instance people who do not receive welfare benefits, there was never a suggestion that it could be a reality for [B]". 

Looking at all of the evidence (including later letters), I have no doubt that that was the genuine understanding of Mr and Mrs B, nor do the Authority suggest otherwise.

B's Care Plans
24. The first assessment of B's means and expenditure (and consequently chargeability) took place in May 2008. As I indicate above, the starting point for any such exercise was the assessment of B's eligible needs as reflected in his care plan. I was taken to a number of the Authority's documents that purported to set out those needs. Two of these documents are headed "Care Plan", namely those dated 4 February and 19 September 2008. Others are headed "Overview Assessment" (22 October 2007) or "Review Form" (19 February, 17 April and 30 October 2008). Although more or less full, each of these documents is in broadly similar form. 

25. The October 2007 document is the most comprehensive, and certainly the longest (24 pages). It indicated that the maximum level of assistance that B required was one person, but that assistance was required for many everyday activities. "Problems/needs" were identified specifically in relation to level of social contact (in respect of which his family and creative workshops were identified as his two sources of relationships), family/carer relationships and level of carer support: 

"[B] could not live his life safely and meaningfully without support throughout the day. At times he also needs someone to be awake during the night should his sleep be disturbed by his excitement." 

There was also an indication that Mr & Mrs B "would like him to have more access to activities outside his house, anything to stop him from being bored….". Because of his need for routine, it was recognised that this would not be easy to accommodate: 

"It may be possible for him to consider activities which start later in the day. [B] is able to undertake activities which could be built upon such as housework, chopping wood and managing the recycling. A further assessment of skills and potential may be advantageous to [B]. Individual support to [B] is vital for him to achieve his full potential."

26. The same themes were picked up in the February 2008 document, headed "Care Plan", although this is only 5 pages long. The importance of close contact with his family was indicated: and the need to "provide [B] with individual support to enable him to maintain his tenancy and engage in appropriate social and learning activities. The service must ensure that [B] has choices about his day to day lifestyle and support in making choices which are more difficult for him." The timetable of care was monotonously regular Monday to Thursday. There are no detailed steps identified that it was proposed would be taken. 

27. This document was reviewed at a meeting with Mr & Mrs B later in that same month. They again referred to their wish for B to have more access to outside activities (which was to be followed up by Ms Kate Curnow (B's Senior Support Worker) who was going to "explore other avenues for activities…" She was also going to make an appointment with B's doctor for an assessment, particularly into his apparent depression and the suggestion in his health file that he had manic tendencies for which he was on medication. 

28. The April 2008 document was largely repetitive, except that it did refer to B being fit and well, and going swimming 1-3 times per week under the heading "Physical Well-being". The plan in that regard was "meeting current needs". That was the last review or plan before the two charging assessments in May and July/August 2008. 

29. There were two further short reports in September 2008 (headed "Care Plan") and October 2008 ("Care Plan Review"). The former stressed the need for B to maintain close contact with his family. It did not set out any particular steps it was proposed to take in relation to B. The latter was also short (3 page), and appears to be a review of the September plan - but Mr & Mrs B did not attend the review meeting. The document did not reveal the result of any meeting that might have taken place between Ms Curnow and B's doctor: but it did state that "[Ms Curnow] feels that introduction of more/new activities would upset [B] and cause him to worry." 

The Challenged Decision
30. The first assessment for charging purposes took place in May 2008, and was conducted by Ms Colliver. On 27 May, Ms Colliver met Mr and Mrs B, at their home, following a meeting Ms Colliver had with the B's Senior Support Worker and the C Team Leader, Ms Kate Curnow. Such a meeting with the service user or his family carers is of course envisaged by the guidance referred to above. Mrs B takes up the story (First Statement, Paragraphs 15-17): 

"15. … [A]t the outset of our discussion, Sue Colliver had about three-quarters of the information that she seemed to need. As I recall, based on that information she told us that she had calculated that [B] should contribute £18.00 per week towards the cost of his care at [C]. [Mr B] and I did not want [B] to have to pay anything and we told Ms Colliver about other things that [B] spends his money on and which we thought she should include in the calculation, including holiday-related costs. This resulted in Sue Colliver re-calculating [B's] contribution as £0. During the meeting Sue Colliver filled in a form setting out the calculation. Before leaving our house, Ms Colliver gave us a copy of the completed form …

16. Until that meeting when Sue Colliver presented us with the financial assessment, [Mr B] and I had no idea that [B] would have to pay anything at all. At the end of the meeting, we understood that [B] would not have to pay anything. 

17. So once again, after the meeting everything carried on as normal …"

31. It was therefore clear to Mr & Mrs B following this meeting (if it had not been clear before) that the Authority were entitled to levy a charge for care services, and that, subject to an assessment of means and expenses, they proposed to levy a charge. In other words, Mr & Mrs B knew that the Authority did not intend to waive any charge which they could recover: they were aware that B would not be charged only if and only because the calculation of means and expenses led to a nil figure against which any charge could be levied. 

32. However, the May assessment calculation did lead to a nil figure. The amount of net income against which a charge could be levied was calculated on the basis of total income less sums allowed against that income (including DRE). B's only income has at all material times been from benefits, namely income support (including some disability premiums) and disability living allowance (both mobility and care components). Excluded from chargeable income are (i) the mobility component of disability living allowance, (ii) an amount equating to the income support received plus 25% and (iii) DRE. B's income, and allowances (i) and (ii), are uncontentious. This claim only concerns the level of his DRE. Self-evidently - because it is a set-off against income - the higher the level of DRE, the lower the available amount that can be subject to a charge. 

33. On the basis of information she already had (including, presumably, the relevant care plans including reviews and information she had obtained from her meeting with Ms Curnow), Ms Colliver provisionally calculated that B should contribute £18 per week towards the cost of his care. However, in line with the relevant guidance, at the May meeting she discussed other elements of expenditure that Mr & Mrs B thought should be included in the calculation, such as holiday-related costs. Following those discussions and still while she was with Mr & Mrs B, Ms Colliver recalculated the DRE figure as follows: 

	Clothing
	£6.41

	Home stay
	£32.31

	Water excess
	£2.11

	Carpet cleaning
	£1.06

	Excess fuel
	£8.20

	Gardener
	£1.00

	Window Cleaner
	£0.20

	Beach hut rental
	£2.56

	Reflexology
	£15.00

	Swimming
	£10.00

	Aromatherapy
	£7.12

	Gateway Club/Swimming Membership
	£2.69

	Holiday
	£8.72


34. That was all set out in a handwritten table prepared by Ms Colliver. In that table, in respect of each of the DRE items in a column headed "Evidence seen Y/N", Ms Colliver inserted "Y". The sum of that weekly expenditure exceeded B's relevant income (by £5.54). Consequently, there was no sum in his case against which a charge could attach: and the weekly charge was consequently assessed as nil. That calculation was handwritten by Ms Colliver at the meeting, and was countersigned by Mrs B in a declaration that the information provided to Ms Colliver was accurate.

35. That meeting was held on 27 May. By 4 June, some of the charging assessments for the 180 people who (like B) were transferring across from the Trust to the Authority had been reviewed by the Financial Assessments and Benefits Team (Maria Harvey, who headed up the team from 1 April 2008, and Robin Stephenson). Before the end of May, Mr Stephenson had found that some of the assessments were inconsistent with the application of local guidance for DRE (Mr Stephenson Statement 11 February 2009, Paragraph 6): and a further review "confirmed that local guidance had been applied inconsistently in financial assessments for this group of service users" (Paragraph 7) - by which I understand him to mean that there had been inconsistent application of local guidance as between those service users already being provided for by the Authority and those who had become the Authority's responsibility as the result of transfer. At the 4 June meeting: 

"It was agreed in principle that charges would have to be applied consistently but also to consider a transitional arrangement due to the fact that there had been incorrect financial assessments carried out and that [Supported Living Services] users had come from a system where there had been poor practice in the service provided and where charges were not applicable" (Mr Stephenson Statement, Paragraph 7)".

36. The need for "transitional arrangements" was set out in an internal email from Ms Harvey to Nicholas Fripp (Head of Operational Transformation (Learning Difficulties) within DASC from 17 March 2008) dated 6 June 2008, which effectively reported on the 4 June meeting: 

"…..In the sample that Robin [Stephenson] and I have been through it highlighted that there was a lack of evidence to support some of the DREs and other DREs were also questionable. One of the main issues highlighted was should some of the items be treated as DRE or should they be part of the Care Plan….

….Therefore due to the necessity of gaining evidence, decisions on what should be in the care plan and the potential negativity of this charge, it was proposed that there should be a transitional arrangement. This transitional arrangement would not only help the user but give DASC time to review and make decisions about what should be in the Care Plan and what should not….

Guidance to care managers explaining what should be part of the Care Plan and paid for by DASC would be decided upon by yourself and then passed on to Care Managers once completed…."

37. Therefore, by 4 June (about a week after B's May assessment): 

(i) The Authority had identified a major problem in the assessment to charging of those service users who had transferred over from the Trust. The levels of assessment were much lower than the levels for those service users who were already being provided similar services by the Authority.

(ii) Two reasons for this discrepancy had been identified by the Authority. First, the assessors had allowed as DRE items which could not fall within that category of expenditure. Second, the assessors had allowed as DRE items which could fall within that category but which were not evidenced as the Authority required from other users. Evidence was lacking in respect of both the identification of expenditure as reasonable DRE, and also quantum (receipts and bills). 

(iii) Concern was expressed over the content of the care plans: as to what should fall within the care plan, and what should not.

(iv) In the circumstances, it was proposed that there be transitional arrangements to enable the Authority to do further work on the care plans, and also do further work on ensuring that DRE was properly evidenced. 

38. It was agreed that every assessment would be reviewed as a paper exercise - and a letter would go out to all service users affected informing them that there would be no contribution before October 2008, and that assessed charges would be communicated by the end of July 2008. 

39. That letter was sent out on 30 June, in the following terms: 

"You have recently been visited, or very soon will be, by a person from the [DASC]. This person will look at how much you will need to pay towards your support.

Not long ago we met in Adult Social Care to think about how much money you may need to pay towards the cost of your support. You will not need to pay any money at all until October 2008.

We will send you another letter at the end of July to explain how much you will have to pay and how this will work."

40. Mr & Mrs B say that they never received this letter. In any event, had they received it, they would not have been discomforted by it nor gained much from it. They had been seen by Ms Colliver at the end of May: they considered her to be competent in making financial assessments: and B's contribution had been assessed at nil. In this letter there was nothing to suggest that that assessment was wrong - as the Authority considered it to be by this time - or that a fundamental review of the assessments was under way, or that the assessment might shortly change dramatically upwards. This letter was, at best, unhelpful: and at worst positively misleading as to the then current position. Had it been received, it would have done nothing to alert Mr & Mrs B as to what might be on the way. 

41. In fact, the reviews took place over three days in mid-July, on a desk top basis - i.e. on the basis of the available documents, and without any further input from Mr & Mrs B. Although there had been the suggestion that they would take place with input from the Finance Officers who performed the original assessments, there appears to have been no input from Ms Colliver in the reassessment of B's liability to charge (although there is no evidence before me from Ms Colliver herself, and this remains largely unexplained). Dr Armstrong for the Defendant submitted that, in May, Ms Colliver had before her no possible evidence upon which she could properly form the view that expenditure was DRE. I do not agree. For the May assessment, Ms Colliver had (i) the paper work, (ii) the benefit of a meeting with the C team leader, Ms Kate Curnow and (iii) a meeting with Mr & Mrs B. Those meetings were not minuted, but Mrs B gave evidence that they discussed other expenditure that, in the view of Mr & Mrs B, should properly be DRE (First Statement, Paragraph 15). The July reassessment appears to have taken place only on the basis of the documents, and without any input at all from the service user (B), his carers (Mr & Mrs B) or B's Senior Support Worker and the Team Leader at C (Ms Curnow) save for her input into the documents such as the care plans and reviews. 

42. The Authority realised that the reassessments would likely shock those who had not previously been charged (Mr Fripp Statement 11 February 2009, Paragraph 10). As Mr & Mrs B did not receive the 30 June letter, the letter of 8 August detailing the results of the reassessment indeed came as a complete shock. Although, for the reasons I have already given, receipt of the 30 June letter would not have alleviated that surprise much if at all. The letter was addressed to B, and sent to him at C. Mr & Mrs B criticised the Authority for not sending them the letter or a copy of it, as patently B would not be able to understand it - but that criticism is slightly harsh. B had the benefit of Support Workers to advise and help him, and the object of supported living is to enable people to do as much for themselves as they can with local support. Since they have been requested to do so, the Authority have sent Mr & Mrs B at least copies of similar correspondence in relation to B. 

43. The 8 August letter was eventually sent to and received by Mr & Mrs B in late August. The letter read: 

"Following our letter of 30 June 2008, this letter is to explain about your contribution towards your care. As you may be aware, under the Government's Fairer Charging policy, all users receiving care that comes under Adult Social Care's responsibility are liable to contribute towards the costs of that care. How much an individual will need to pay, and whether they will have to pay anything at all, is determined by the [DASC], in accordance with Government Guidance.

Individual Financial Assessments

The amount each person contributes is calculated through an Individual Financial Assessment (IFA). An IFA is based on a user's income including benefits minus [DRE]….

In assessing [DRE], the overall aim will be to allow for reasonable expenditure needed for independent living by the disabled person. Items where the user has little or no choice other than to incur the expenditure, in order to maintain independence of life, will normally be allowed. For the most part, assessment interviews, including assessments of [DRE], will be carried out at the user's home.

Your Individual Financial Assessment and interim charging arrangements from 4th October 2008 
Your IFA shows that your contribution will be £68.5 per week. This will remain in place until October 2009, unless your circumstances` significantly change.

You may have received a previous assessment. This has been used in conjunction with other information and guidance to reach the amount of your contribution. 

A copy of the revised Financial Assessment, showing how this figure has been arrived at, will be sent within the next few weeks.

During the year October 2008-October 2009 we will be reviewing both your Care Plan and actual costs submitted as evidence of [DRE]. Many of the figures that we have used in the current round of IFAs have been based on information provided, and it is hoped that during this year we will have evidence of actual bills, etc.

For the Care Plan we will be talking to carers, advocates etc as to whether certain expenditure is necessary to the sustainability of the user's independence. If so this will be entered into the Care Plan and staff carrying out IFAs will be able to use this information when deciding whether it is [DRE].

Introduction of the full charging regime from 3rd October 2009

During the summer of 2009 there will be a review of the overall position in anticipation of the full contribution coming into force from 3rd October 2009.

Your Care Provider will be asked to collect your contribution as this amount will be deducted from their payments.

If you have any queries about this please contact your social worker in the first instance, or if it is specifically about how the contribution has been calculated please contact Marie Harvey on [telephone number]."

It was signed by Ms Sue Jago, Team Manager, SLS Team.

44. The letter did not contain a calculation of the new assessment, but Ms Harvey has confirmed (Statement 11 February 2009, Paragraph 14) that the following items were removed as DRE "either due to lack of evidence or they were not applicable as DREs": 

	Home stay
	£32.31

	Carpet cleaning
	£1.06

	Window Cleaner
	£0.30

	Beach hut rental
	£2.56

	Reflexology
	£15.00

	Swimming
	£10.00

	Aromatherapy
	£7.12

	Holiday
	£8.72


45. Ms Harvey explained that (Statement 11 February 2009, Paragraph 16): 

"A number of items could possibly be classed as DREs but no evidence was forthcoming. For example, the evidence could come from a Doctor or other medical practitioner or via the care Plan showing extra costs involved for home stay and why this is necessary for [B] to remain living in the community. Evidence is required not only to show there is a need, but also to prove that money has been spent on the relevant item or service. The following table gives the reasons for not treating the expenditures listed above as DRE.

	Item/Service
	Reason for not treating as DRE

	Home stay
	This would not normally be considered to be a DRE unless there was specific evidence around the necessity. No evidence has been seen as yet.

	Carpet cleaning
	Not normally treated as a cost related to disability, but as an everyday expense.

	Window cleaner
	As above

	Beach hut
	As above.

	Reflexology
	As above. However, evidence from a GP or medical practitioner might change this to a DRE. No evidence has been seen as yet.

	Swimming
	As above. No evidence seen as yet.

	Aromatherapy
	As above. No evidence has been seen as yet.

	Holiday
	The cost of a holiday is not a DRE but the cost of a carer/s could be considered as a DRE if there was evidence of need in the care Plan. No evidence has been seen as yet."


46. The result of excluding those items was to reduce the figure for DRE from £98.15 to £23.88, with a resultant increase in the income available for charge. With minor adjustments (which are not relevant to this claim), the weekly charge rose consequently from nil on the basis of the May assessment to £68.50, albeit with transitional reductions to nil to October 2008 and to £30.00 to October 2009. It is that decision to make those charges that B seeks to challenge in these proceedings. 

Grounds of Challenge
47. The challenge is made on three grounds. 

Ground 1: Legitimate Expectation
48. In the Summary Grounds, this was the main ground of challenge, and put on the broad basis of "Breach of substantive legitimate expectation/error of fact/irrationality/irrelevant considerations". It was based on the premise that, in giving B the May assessment, the Authority made a clear and unambiguous representation to B that it was accepting each and every head of DRE identified in that assessment and/or B would otherwise not be charged: he relied on that assessment: and the Authority could not "renege" on the earlier assessment as they sought to do in the August assessment. 

49. This ground was rightly not pursued by Mr Coppel at the hearing before me. It is unarguable. Mr & Mrs B were aware from the 27 May meeting (if not before) that the Authority proposed to charge community care service users subject only to the calculation of the net income against which a charge could be made. The May assessment could not bind the Authority for all time: it was necessarily for a limited duration - and the Authority could not burdened with an inability to charge B for services if (as they now contend) the May assessment was simply flawed and wrong. A public body could not be so bound. Amongst other things, it would be unfair to other users. B (and his parents) may be disappointed by the change in assessment - and even the way in which the Authority have handled the issue - but there is no evidence of legal detriment which could possibly found a claim for legitimate expectation. 

Grounds 2 and 3: Failure Properly to Assess Needs, and Error in Construing and Following Relevant Guidance
50. These grounds can sensibly be dealt with together, particularly as one way in which it is alleged that the Authority failed to follow the relevant guidance is in their failure to prepare a proper care assessment. 

51. It may assist to start by reiterating the duties that lie upon the Authority in respect of someone like B with community care needs. The authority is required to (i) make an assessment of the person's care needs, (ii) decide what (if any) services they will provide to fulfil any of those needs, and (iii) assess the service user's ability to pay and what charge should be levied from the service user (if any) (see Paragraph 7 above). (i) and (ii) are obligations imposed on an authority by Section 47 of the 1990 Act. Although a written care plan may be regarded as potentially important in the process (and it may be difficult in practice to show that the duties have been complied with without an effective care plan), if an authority can show that it has complied with these duties, the form in which it does so is not relevant. 

52. Although separated out into several strands for the purposes of argument, the thrust of Mr Coppel's submissions was that, looked at as a whole, one could not be satisfied that the Authority had complied with its duties when they proceeded to assess B to a charge of £68.50 per week on 8 August 2008: indeed, he submitted that I could be well satisfied that it had breached its duties in arriving at that decision, and consequently the decision was unlawful. 

53. Before I consider with the main strands of the submissions, let me clear the ground by dealing with two peripheral submissions which did not impress. 

54. First, Mr Coppel submitted that, in direct contravention of Paragraph 80(xi) of the 2003 Guidance, the Authority did not consult service users (including B, or Mr & Mrs B) when they changed their charging policy between May and August 2008. That submission, in that form, is not to the issue - because there was no policy change between May and August 2008. That is precisely Dr Armstrong's point: it was the same policy, but in May it was simply misapplied. No need for fresh consultation on the basis of a change of policy therefore arose. It is a different point as to whether there should have been consultation with (amongst others) B and his parents in that period because of the potential increase in charges: Paragraphs 98 and 99 of the 2003 Guidance stress the importance of consultation in the event of significant increases, described as "one of the main principles" (see Paragraph 13(ix) above). I return to that issue below. 

55. Second, Mr Coppel suggested that, in describing DRE, the use of the phrase "essential expenditure for independent living" by the Authority in itself betrayed a misinterpretation of the appropriate requirement. However, I accept Dr Armstrong's submission that, in essence, this wording was substantive the same as the wording used in the guidance: "expenditure needed for independent living". 

56. I now turn to the main strands of Mr Coppel's submissions, which were as follows. I have abbreviated these submissions, and trust that I have done them justice. 

57. First, Mr Coppel submitted that the various documents that purported to set out B's care needs - whether headed "Care Plan" or not - neither adequately assessed those needs nor set out cogently what the Authority proposed to do to satisfy those needs that were eligible for their assistance. There was neither a clear statement of objectives in any of the documents, nor a comprehensive list of B's care needs, nor a list of services to be provided in respect of those needs. The relevant guidance, such as "Care Management and Assessment - A Practitioner's Guide" (see Paragraph 12 above), was not followed in their preparation. None of the care plan documents can give confidence that B's care needs have been properly addressed. Furthermore, by August 2008, the relevant plan (February 2008) was 6 months old, and was just about to be superseded by the September and October documents. The whole assessment exercise is therefore built on an unsound foundation. 

58. Second, he submitted that, contrary to the relevant guidance, the Authority failed to engage with B and his parents in coming to the assessment of charges. This was the particular issue highlighted by Blake J when he gave permission in this case. The Community Care Assessment Directions 2004 and the 2003 Guidance require that an authority engages with, and tries to agree with a service user and his carers, both the steps that the authority will take in relation to identified eligible needs and also in the assessment of charging for those steps. In this case, Mr Coppel submitted, there was no such engagement, let alone actual or attempted agreement. There was a limited paper exercise, without any input from B, his parents or the Senior Support Worker and C Team Leader (Ms Curnow), unlike the May exercise which had that additional input. The Authority erred in law in failing to engage as the Directions and guidance required. 

59. Third, the Authority took a restrictive approach to the assessment exercise, which was again in breach of the guidance which requires both a purposive approach and that the self-assessment of the service user (which must include the assessment of his carers, such as his parents) to be taken into account. 

60. In response, Dr Armstrong submitted the following. 

61. First, that it could not be sensibly said that the Authority did not have sufficiently full a picture of B's care needs when performing the assessment. Through the Brandon Trust, it had access to several people who had been working with B at C for many years. There were regular care plans and supporting documents. In any event, any failure was immaterial, because, after reviewing possibilities of further activities, Ms Curnow took the view on 30 October 2008 that any new or further activities would upset B and cause him to worry. In that review document, although Mr & Mrs B were not at the review meeting, it is reported that, "Both [Mr & Mrs B] and [Ms Curnow] feel that [C] meets [B's] needs": and Mr B is reported as having confirmed on the telephone that he was happy with the support provided for B (Carole Liesse Statement 11 February 2009, Paragraph 8). With regard to the suggestion that the plan was not up to date, (i) it was reviewed in February 2008, and (ii) the September 2008 document was not materially different from the February 2008 document, so any failure on the Authority's part was again immaterial. 

62. Second, Dr Armstrong accepted that there might have been a lack of sufficient engagement before the 8 August decision letter - but, he said, since then the Authority have made a number of offers to meet Mr & Mrs B and reconsider the assessment in the light of any new evidence they wished to put forward. Ms Harvey offered to go and see them to go through the assessment and see if there was any evidence for other expenditure to be included in DRE as early as 12 August 2008 (Maria Harvey Statement 11 February 2009, Paragraph 5). That offer was repeated in Mr Fripp's letters of 11 September and 1 October 2008, and in the response to the pre-action protocol letter on 17 November 2008 (which makes abundantly clear that they were offering a full review of the charge assessment: see Paragraph 6.1). Therefore, any lack of engagement has been cured by these subsequent offers. 

63. Third, Dr Armstrong denied that the Authority had adopted a restrictive approach, but also submitted that, even if they had, on the facts of this case that would be immaterial if regard was had to the actual expenses sought by B to be categorised as DRE. In the case of each item, there was no evidence that the expenditure had been incurred and was needed by B for independent living. It was purely an evidential issue: if evidence were produced, then the Authority would be pleased to recategorise expenditure as DRE. 

64. One of the difficulties and unhappy features of this case is that the Authority had a duty to engage with (effectively) Mr & Mrs B, but, in relation to the charging issue, that engagement has never happened. Constructive engagement requires the good will and best efforts of all concerned. Mr Fripp said that he "wanted to make sure that prior to any introduction of charges people had the correct information and the opportunity to question their individual assessments" (Statement 11 February 2009, Paragraph 5). He singularly failed in his aspiration. In this case, the Authority failed to consult Mr & Mrs B over the increase in charges at all - or even be fully open with them as to why the May assessment was not properly conducted, and had to be redone. Then, when the Authority did offer to engage, Mr & Mrs B have refused to do so. Each of the parties have their reasons for these failings. The Authority say that, after the original May assessments, they had a management problem on their hands and they had to act quickly which could only be done by way of a desktop reassessment (although a lack or resources cannot excuse a failure properly to do what had been wrongly done in May, and this does not in any event explain their lack of communication to Mr & Mrs B). Mr & Mrs B say that they have lost faith in the Authority: and are not prepared to engage with them unless and until they are satisfied that the Authority will take a proper (and lawful) approach to the charges assessment. Be that as it may, it has meant an impasse, which has not benefited B, nor reflected well on the Authority or Mr & Mrs B. In saying that, I do not suggest for one moment that any party has other than the best interests of B at heart. It is clear that they do. 

65. With that prelude, I now come to consider whether, in making their decision of 8 August 2008 to increase the charge for care services for B from nil to £68.50 (albeit with a transitional ramp), the Authority acted lawfully. I am quite satisfied that they did not. 

66. First, in my judgment, the Authority acted unlawfully in failing to engage with Mr & Mrs B as they ought to have done, and as the Community Care Assessments Directions 2004 and 2003 Guidance in particular required them to do. As Ms Colliver at least apparently sought to do in May 2008, with Mr & Mrs B, they ought to have identified B's needs and the actions that they proposed to take to alleviate those needs, and then considered the question of whether the costs of such steps were properly DRE. The May assessment form indicated that Ms Colliver (an experienced Senior Financial Officer, used to making such assessments) was satisfied that the expenses identified in the form were reasonable DRE and were expenses that had been or were going to be incurred. She came to that view with the benefit of having met both Ms Curnow and Mr & Mrs B, and discussed the relevant needs and steps with them. In July/August, the Authority were in breach of the relevant Directions and guidance in performing an assessment without engaging with Mr & Mrs B at all, particularly as the reassessment increased the charges considerably. In the light of the May assessment - and Ms Colliver's views on what of B's expenditure constituted DRE - that breach cannot be considered immaterial. To be fair to Dr Armstrong, he did not seek to defend this lack of engagement. His submission went to the steps the Authority took after the decision, which (he submitted) rescued them in terms of merits. The Authority quickly realised that they had not done enough to communicate with service users in relation to the charges, and they sent out a statement from Mr Fripp apologising and arranged a meeting to address concerns (see Mr Fripp Statement 11 February 2009, Paragraph 12). But those post-decision steps cannot make valid an unlawful decision. In any event, I do not accept that B has not suffered prejudice, for the reasons I give below. 

67. Second, there is no doubt that the Authority's approach to their decision of 8 August was, at least in part, defective. Although Dr Armstrong said that the Authority's view now was that they merely required evidence that expenditure in each of the claimed categories was DRE and they would allow it, that was not their approach at the time. In his letter of 1 October 2008 to B's solicitors, Mr Fripp said this of the holiday item: 

"As you will see from our [DRE] guidance, holidays and trips out are not specifically mentioned. This is because the Department does not consider either as essential expenditure needed for independent living and is treated as a discretionary purchase." 

That is of course a reference to the pre-December 2008 guidance of the Authority, (referred to in Paragraph 15 above). In this letter, Mr Fripp was clearly referring to the additional costs of a holiday as the result of a service user's requirement for a carer (i.e. the costs of a carer's travel, accommodation, food, etc, and a charge relating to that carer's wages), and not the service user's own costs of travel, accommodation, food etc - because he was responding to the letter of 11 September from B's solicitors which made clear that the former were the only holiday costs being claimed. 

68. Mr Fripp's letter betrays a number of errors of approach. First, as the Authority accepted through their Counsel Dr Armstrong at the hearing before me, additional expenses of a holiday (such as those of an accompanying carer) which are all that B claims, may be DRE: and before me Dr Armstrong accepted that there was probably enough evidence in this case so to classify them Certainly it is not correct to say, as Mr Fripp did, that such expenses are incapable of being DRE, irrespective of the evidential basis. Second, the Authority's guidance is only guidance. As I indicate above (Paragraphs 15-16), the Authority's guidance before December 2008 had no reference to holidays: after November 2008, there was reference to one week and a maximum cost of £500. But each of these guides can be no more than that: they must be capable of being overridden if (for example) a service user has evidence, perhaps from a medical practitioner, that two weeks of holiday is necessary for a particular individual as needed for independent living. The discretion - and proper judgment - that lies in the Authority cannot be bound by the guidelines, as Mr Fripp suggests. Third, the indication that holidays can never be regarded as DRE at least heavily suggests that Mr Fripp's approach to the parameters of "essential expenditure needed for independent living" is flawed - because on any proper view such expenditure must be capable of being DRE. 

69. Third, I do not consider that the Authority's approach to B's care plans, in context, was lawful. Care plans cannot be viewed in isolation, as Mr Coppel invited me to do. They have to be viewed in the whole context of a case. That is what Sedley J referred to in Rixon (see Paragraph 12 above), and there are reflections of the same point in the judgment of Hallett LJ in (e.g. at Paragraph 72). Mr Coppel is of course right that, with the benefit of hindsight, the care plan documents could have been fuller. Indeed, they do not fully comply with the guidance in terms of content. Ms Harvey appears to have recognised that the relevant care plans needed work doing on them, before a full charges assessment could be made, e.g. (see her email to Mr Fripp of 6 June 2008 quoted at paragraph 36 above). The responsibility for doing that further work fell upon the Authority. Whilst I appreciate - and endorse - the comments of Hallett LJ about the caution with which adverse judgment should be passed upon a particular care plan (Ireneschild, Paragraph 71), in my judgment it was not open to the Authority in this case to refuse to accept expenditure as DRE on the basis that the required need was not evidenced in B's care plan, whilst at the same time identifying defects in that plan and failing in their duty to consult Mr & Mrs B who may have been able to provide the evidence lacking in the care plan itself. 

70. Fourth, it is for the Authority to assess eligible needs. That is their statutory duty under Section 47 of the 1990 Act. Of course, if requested to do so, a service user must provide evidence that DRE has actually been expended (by the provision of receipts, bills etc), and that is the specific reference to the provision of evidence in the 2003 Guidelines (see Paragraph 13(ix) above). Furthermore, it is right that the views of the service user and family carers are sought as to his needs and the steps the authority propose to take in respect of those needs. The relevant guidance requires that. The user may of course also be able to produce evidence of a particular need. But the authority cannot avoid its obligation to assess needs etc by failing to make an appropriate assessment themselves, in favour of simply requiring the service user himself to provide evidence of his needs. In this case, so far as the August assessment is concerned, I am afraid the Authority appears to have abrogated its obligation in that way. Ms Harvey appears to have accepted that the care plan fell short. In any event, I consider the Authority acted unlawfully by disallowing expenditure as DRE on the basis that B had failed to evidence the expenditure as DRE to their satisfaction whilst they gave B (effectively Mr & Mrs B) no opportunity to make good that perceived evidential deficit. In the Authority's own guidance, it is suggested that, if evidence is not forthcoming, then the Finance Officer should ask for it to be produced at the next charges review. Whilst that appears to be concerned with evidence of expenditure (receipts, bills etc), there is no suggestion in that guidance that a failure to produce evidence should be fatal, and that no opportunity should be allowed to correct evidential deficits. 

71. Fifth, even looking at the care plan documents alone - i.e. without the benefit of any input from Mrs & Mrs B, or Ms Curnow - I do not accept that there is no evidence supporting the relevant heads of expenditure as DRE. Homestay costs is the largest item (£32.31 per week). The Authority's own guidance presupposes claims will be made by family carers (see Paragraphs 15-16 above). The care plan documents are replete with indications that B's family is important to him with regard to relationships: and also that he needs 24 hour support (for example, in the October 2007 document, see Paragraph 26 above: and the February 2008 Care Plan makes clear that: "Other than when he needs medical treatment [B] needs a support worker with him"). There is evidence that the money payments are indeed made to Mr & Mrs B. Whilst I appreciate that weight of evidence is for the Authority as decision maker, it is not right to say there is no evidence in support of this item in the care plan documents: and they have not indicated why this evidence is inadequate and what further evidence they require before accepting this item as DRE. That is why engagement with Mr & Mrs B, required by the guidance, is so important. 

72. I accept that the evidence in the care plan documents in relation to some of the other items is not as strong. However, for example, in the April 2008 document, there is reference to his swimming 1-3 times per week, under the heading "Details of changes/progress" in relation to his physical well-being. Whilst there does not seem to be any written evidence from medical practitioners about the benefits of reflexology and aromatherapy, one does not know what evidence Mr & Mrs B or Ms Curnow may be able to give, particularly if as presaged in the care plan documents Ms Curnow has seen B's medical practitioner about his depression. These are enquiries the Authority ought to have made before making their August 2008 assessment. 

73. For these reasons, I find that the charging decision in the letter of 8 August 2008 was unlawful. 

74. That takes me on to appropriate relief. 

75. I will certainly hear submissions in relation to relief, if and when appropriate, and in relation to directions in the meantime. However, the most important and urgent thing is for a proper charging assessment to be made by the Authority in relation to B, on the basis of the legal guidance contained in this judgment. That should not be difficult for them, because during the course of these proceedings, they appear to have recognised at least some of their deficiencies in making the August assessment. They will need to engage properly with Mr & Mrs B, who will, I am confident, cooperate with the Authority in the exercise. If necessary, I can give directions to ensure that that engagement is productive. However, I understand that meetings have already been arranged between Mr & Mrs B and the Authority. In the circumstances, subject to any further submissions, I would propose to stay this claim until 1 May 2009 with permission to apply, to allow those discussions to proceed. I reserve any further application in relation to this matter to me. 
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This is the judgment of the Court, written by Lord Justice Dyson. 
1. The appellant was born on 10 July 1979. A few days later, it was suspected that he had a condition known as coarctation of the aorta. He was referred to the Royal Brompton Hospital (the institution now represented by the defendant) for cardiological advice and, if necessary, treatment. Staff at the hospital failed to deal with his condition speedily with the result that he suffered serious brain injury. In brief, he suffered diffuse brain damage with the result that he now has the mental age of a young child. He has very limited mobility and speech, and his vision is poor. He can do very little for himself and requires the attendance of a carer throughout the day and a second carer for certain purposes. Attendance by carers is required throughout the night. His life expectancy is to about the age of 66. 

2. The claimant started proceedings alleging negligence. Liability was compromised on the basis that the claimant would be paid 67.5% of damages assessed on the basis of full liability. At the date of the trial of the issues of damages, he was 26 years of age. Accordingly, the questions relating to future funding of his care needs had to be considered against the background that he was likely to live for about another 40 years. 

3. The issues of damages were decided by His Honour Judge Reid QC in a reserved judgment on 19 January 2006. They were in many respects typical of those that arise in large personal injury cases. Many of them were compromised by the parties. These agreements were referred to in the judgment and were approved by the judge. 

4. One important issue that the judge had to determine concerned the accommodation in which the claimant should live. At the date of trial, the claimant was living in supervised accommodation in Meadowbank, Eastleigh where carers were being provided by SeeAbility (the Royal School for the Blind) and paid for by Hampshire County Council ("the Council"). The judge accepted the claimant's case that damages for future care should be assessed on the basis that it was reasonable for him to purchase his own accommodation and employ carers. 

5. A major issue (and the only one that has given rise to this appeal) was the extent to which, if at all, the damages should be reduced to reflect payments (known as "direct payments") that the Council would or might make to the claimant towards his care costs. The judge assessed the claimant's total yearly care costs at £122,602. He then decided that the Council would make yearly direct payments of £68,018 which should be offset against the total care costs so as to produce an annual figure of £54,584. To this figure he applied the agreed whole-life multiplier of 25.42 to arrive at an award for future care of £1,387,525 on the basis of full liability. 

6. Whether the judge was entitled to take direct payments into account depends, at least in part, on whether he interpreted the relevant legislation and ministerial guidance correctly. Mr Simon Taylor QC submits that the Council will not be obliged to, and will not, make direct payments to the claimant in respect of his care costs. This is because the damages awarded in this case will allow a private care package to be established for the claimant, so that it will not be necessary for the Council to make arrangements and pay for his care. In order to resolve the questions that arise on this appeal, it is necessary to start with the statutory framework. 

The statutory framework
The duty to provide accommodation and domiciliary care
7. Section 21(1) of the National Assistance Act 1948 ("NAA") deals with the provision by local authorities of accommodation. It provides: 

"(1) Subject to and in accordance with the provisions of this Act, a local authority may with the approval of the Secretary of State, and to such extent as he may direct shall, make arrangements for providing –

a) residential accommodation for persons aged eighteen or over who by reason of age, illness, disability or any other circumstances are in need of care and attention which is not otherwise in available to them;…."

8. Section 21(2A) provides that in determining for the purposes of section 21(1)(a) whether care and attention are otherwise available to a person, a local authority shall disregard so much of the person's resources as may be specified in, or determined in accordance with, regulations made by the Secretary of State for the purpose. 

9. Section 22 gives power to make charges for accommodation provided by a local authority. Subsection (5) provides that, in assessing a person's ability to pay, a local authority shall give effect to regulations made by the Secretary of State. The National Assistance (Assessment of Resources) Regulations 1992 (as amended) ("the Assessment of Resources Regulations") provide that capital and income deriving from compensation for personal injuries administered by the court shall be disregarded in assessing resources. 

10. Sections 21 and 22 are of no direct relevance to the present case, since there is no appeal against the decision of the judge that damages should be assessed on the basis that it is reasonable for the claimant to live in private accommodation. In these circumstances, it is necessary to examine the statutory provisions applicable to the provision of home care. 

Welfare arrangements
11. Section 29 of NAA provides so far as material: 

"(1) A local authority may, with the approval of the Secretary of State and to such extent as he may direct in relation to persons ordinarily resident in the area of the local authority shall make arrangements for promoting the welfare of persons to whom this section applies…"

12. Directions were given by the Secretary of State on 17 March 1993 in Appendix 2 to LAC (93) 10. Paragraph 2 provides: 

"The Secretary of State hereby approves the making by local authorities of arrangements under section 29(1) of the Act for all persons to whom that subsection applies and directs local authorities to make arrangements under section 29(1) of the Act in relation to persons who are ordinarily resident in their area for all or any of the following purposes – (a) to provide a social work service and such advice and support as may be needed for people in their own homes or elsewhere;…."

13. Section 2 of the Chronically Sick and Disabled Person Act 1970 ("CSDPA") provides: 

"(1) Where a local authority having functions under section 29 of the National Assistance Act 1948 are satisfied in the case of any person to whom that section applies who is ordinarily resident in their area that it is necessary in order to meet the needs of that person for that authority to make arrangements for all or any of the following matters, namely – 

(a) the provision of practical assistance for that person in his home……

then, subject to the provisions of section 7(1) of the Local Authority Social Services Act 1970 (which requires local authorities in the exercise of certain functions, including functions under the said section 29, to act under the general guidance of the Secretary of State)…. it shall be the duty of the authority to make those arrangements in exercise for their functions under the said section 29…"

The duty to assess needs
14. Local authorities have a duty to assess a disabled person's needs under section 47 of the National Health Service and Community Care Act 1990 ("NHSCCA"), which provides: 

"47 Assessment of needs for community care services

(1) Subject to subsection (5) and (6) below, where it appears to a local authority that any person for whom they may provide or arrange for the provision of community care services may be in need of any such services, the authority – 

(a) shall carry out an assessment of his needs for those services; and

(b) having regard to the results of that assessment, shall then decide whether his needs call for the provision by them of any such services."

15. They also have a duty to assess a disabled person's needs under section 4 of the Disabled Persons (Services and Consultation and Representation) Act 1986, which provides: 

"When requested to do so by- 

(a) a disabled person

(b) his authorised representative, or

(c) any person who provides care for him in the circumstances mentioned in section 8,

a local authority shall decide whether the needs of the disabled person call for the provision by the authority of any services in accordance with section 2(1) of the 1970 Act (provision of welfare services)."

Relevant guidance as to the provision of services
16. When local authorities are making such assessments and providing such services, they have to act under the directions of and the general guidance issued by the Secretary of State. Section 7(1) of the Local Authority Social Services Act 1970 ("LASSA") provides: 

"Local authorities shall, in the exercise of their social services functions, including the exercise of any discretion conferred by any relevant enactment, act under the general guidance of the Secretary of State."

17. A local authority circular entitled "Fair Access to Care Services Guidance on Eligibility Criteria for Adult Social Care" (LAC (2002) 13) contains guidance issued under section 7 of LASSA as to eligibility for care services provided by local authorities. It provides 4 bands according to which each eligible person's needs should be assessed. It is common ground that the claimant's condition is such that he falls into the most serious band, the "critical" band. 

The funding of care services
18. Section 17 of the Health and Social Services and Social Security Adjudications Act 1983 ("HASSASSAA") confers on the local authority a discretion to recover charges from persons to whom services are provided inter alia under section 29 of NAA. It provides: 

"(1) Subject to subsection (3) below, an authority providing a service to which this section applies may recover such charge (if any) for it as they consider reasonable. 

(3) If a person -

(a) avails himself of a service to which this section applies, and 

(b) satisfies the authority providing the service that his means are insufficient for it to be reasonably practicable for him to pay for the service the amount which he would otherwise be obliged to pay for it, 

the authority shall not require him to pay more for it than it appears to them that it is reasonably practicable for him to pay."

19. Guidance was issued by the Department of Health in September 2003 under section 7 of LASSA as to the exercise of the discretion given by section 17 of HASSASSAA. The guidance is contained in a document entitled "Fairer Charging Policies for Home Care and other non-residential Social Services" ("Fairer Charging Policy"). Paragraph 4 states that "there is no presumption by the Government that all councils will charge for the various kinds of non-residential social services and councils retain the discretion not to do so". Paragraph 5 states: 

"5. Where they do decide to charge for services, councils also retain substantial discretion in the design of charging policies. This guidance sets out a broad framework to help councils ensure that their charging policies are designed to be fair and to operate consistently with their overall social care objectives. The guidance provides clear objectives which all councils operating charging policies should aim to achieve. The Government's view is that these are minimum requirements to ensure that charges are reasonable in the terms of the HASSASSA Act 1983. In considering what are reasonable charges in their local circumstances, some councils may need to go beyond the minimum requirements in this guidance. Nothing in this guidance requires councils to make existing charging policies, which go beyond the requirements set out here, less generous to users than they are currently."

20. The document contains much detailed guidance as to which of a person's resources should be taken into account and which should be disregarded in determining whether and, if so, how much to charge for the services provided. Savings and capital are dealt with in section VIII as follows: 

"57. Councils may take account of a user's savings or other capital in assessing their resources, but are not obliged to do so. This section includes minimum requirements for treatment of savings. Councils need to consider and consult specifically on their policy in relation to savings, including circumstances where individual users may have particular needs for savings (paragraph 94).

58. Savings may be taken into account to calculate a tariff income on the same basis as set out in the Charges for Residential Accommodation Guidance (CRAG) in LAC(99)9. Users with savings of more than the upper limit may be asked to pay a full charge for the service. These savings levels will be updated automatically in line with any uplifts in CRAG. Councils may wish to set higher savings limits or more generous charging policies for users with savings, but should not set lower limits. 

59. The value of the main residence occupied by the user should not be taken into account for charges for non-residential social services, but other forms of capital may be taken into account, as set out in CRAG.

60. Consistent with the guidance in CRAG, ex gratia payments made to former Far Eastern prisoners of war and payments made under the Vaccine Damage Payment scheme should be disregarded entirely. 

61. Provision should be made for charges to be reviewed at regular intervals, where savings are being used up by charges."

1. The Charges for Residential Accommodation Guidance ("CRAG") contains even more detailed guidance as to how charges should be calculated, and which resources should be taken into account and which should be disregarded for the purposes of the means-testing exercise: see further paragraphs 77-80 below. 

Direct payments
2. Section 57 of the Health and Social Care Act 2001 ("HSCA") makes provision for persons assessed as needing community care services by assessment under section 47 of NHSCCA (which includes services provided pursuant to section 29 of NAA) to receive direct payments from the local authority (referred to for this purpose as "the responsible authority") in order to secure the provision of the relevant services, instead of receiving the services directly from the authority. Section 57(1) of HSCA provides: 

"regulations may make provision for and in connection with requiring or authorising the responsible authority in the case of a person of a prescribed description who falls within subsection (2) to make, with that person's consent, such payments to him as they may determine … in respect of his securing the provision of the service…"

3. Section 57(3)(e) of HSCA provides that regulations may be made in relation to the making of direct payments and, inter alia, for the determination by the responsible authority of the amount (if any) which it would be reasonably practicable for the payee to pay to the authority by way of reimbursement or contribution (subsection (3)(c)(ii)); and specifying the circumstances in which the authority may require repayment of the whole or part of the direct payments (subsection (3)(e)(ii)). Subsections (4) and (5) allow for the actual payments made to the recipient to be made gross of any reimbursement the recipient will have to make or net of any contribution assessed. 

4. The Community Care, Services for Carers and Children's Services (Direct Payments) (England) Regulations 2003 ("the Direct Payments Regulations") were made under section 57(3) of the HSCA. Regulation 4 provides that if the conditions in paragraph (3) are satisfied, a responsible authority must make in respect of a person who falls within section 57(2) of HSCA such direct payments as are determined in accordance with regulation 5. Paragraph (3) provides that the conditions referred to in paragraph (1) include "(a) that the responsible authority are satisfied that the person's needs for the relevant service can be met by securing the provision of it by means of a direct payment" A "relevant service" includes the provision of care services within the meaning of section 29 of NAA. Regulation 5 provides that for the purpose of making a direct payment: 

"the responsible authority shall determine, having regard to the prescribed person's means, what amount or amounts (if any) it is reasonably practicable for him to pay towards securing the provision of the relevant service (whether by way of reimbursement as mentioned in s57(4) of the 2001 Act or by way of a contribution mentioned in section 57(5) of that Act)."

5. The Department of Health has issued guidance in relation to direct payments in a document entitled "Direct Payments Guidance Community Care Services for Carers and Children's Services (Direct Payments) Guidance England 2003". Paragraph 88 of this document states: 

"In considering whether to ask recipients of direct payments to make a financial contribution to the cost of their care package, the Regulations provide that the local council shall determine, having regard to the recipient's means, what amount or amounts (if any) it is reasonably practicable to pay towards the cost. For people assessed as needing community care services or carer services, the relevant guidance is Fairer Charging Policies for Home Care and Other Non-residential Social Services."

6. We have already referred to the Fairer Charging Policy at para 19 above. Section XV is entitled "Direct payments". It states: 

86. In considering whether, and if so how, to ask an individual to make a financial contribution to the cost of their care package, councils should treat people receiving direct payments as they would have treated them under the council's charging policy, if those people were receiving the equivalent services. Charges should be assessed and made in all respects in accordance with this guidance.

87. Councils should refer to the Community Care (Direct Payments) Policy and Practice Guidance for specific guidance on direct payments including making direct payments net or gross of any financial contributions".

The issues 
7. We can now identify the issues that arise on this appeal. They all arise from the fact that the judge held that the damages awarded to the claimant should be reduced to reflect the fact that the Council would make direct payments to the claimant if he were to live in his own home and arrange for his care needs to be met privately. 

8. The first issue is whether the judge should have allowed the defendant to raise the direct payments issue at all. The second issue is whether the Council will make direct payments to the claimant to meet his care needs. There are two parts to this issue. First, there is a question whether, in a case such as this where a person is awarded substantial personal injury damages a local authority can be satisfied that it is necessary to make welfare arrangements, in order to meet a person's care needs at all (section 2 of CSDPA). This was referred to as "the threshold question". If a local authority can be so satisfied in such a case, then the second question is whether at the means testing stage it can have regard to the damages in deciding what direct payments (if any) to make in order to meet the person's care needs. The third issue is whether, if the Council will make direct payments to the claimant, this fact was properly taken into account by the judge in his assessment of damages. 

The first issue: should the court have considered the direct payments issue at all?
9. It is submitted on behalf of the appellant that the judge should not have considered the direct payments issue at all, because it was not properly presented and was raised too late for the appellant to be able to deal with it adequately. The position at the start of the trial was that the claimant was claiming the full cost of a private care package on the basis of (a) the claimant employing the carers directly or (b) his being cared for by an outreach package from SeeAbility, for which he would pay. The defendant was contending that the care at Meadowbank was reasonable and that state or state-funded care would remain reasonable; alternatively, the defendant asserted that the claimant's costings on his alternative (a) were excessive. It was no part of the defendant's case that the claimant would receive direct payments and that these could and should be taken into account in the assessment of damages. 

10. The first reference to direct payments was made during the course of the trial in the evidence in chief of Ian Cross. He was an employee of the Council based in its Adult Services Department and was called as a witness on behalf of the defendant. He was asked about the schemes under which direct payments could be made and whether, if direct payments were made to the claimant, the amount paid would be different from what it was currently costing the Council to meet the claimant's care needs. He said that the amount might be different: it would depend on which direct payments scheme was adopted. At the close of the evidence in chief, Mr Taylor protested that it was too late for the defendant to introduce a new case based on direct payments. 

11. He did not cross-examine Mr Cross on his evidence about direct payments. Mr Taylor submits that he had no material on which to conduct such a cross-examination and the direct payments issue had not been raised. 

12. Ms Sargent was the claimant's care expert. She was cross-examined by Mr John Grace QC. He did not explore with her the question of what direct payments the claimant was likely to receive from the Council in this case, although he did elicit from her that, as a care manager, she would consider it to be her duty to encourage an application to be made for direct payments. Nor did he ask the defendant's care expert (Ms Douglas) about the possibility of direct payments. 

13. The defendant's closing submissions contained the following new elements. First, an offer of an indemnity against any future withdrawal of funding. Secondly, costed calculations of direct payments that the defendant asserted the claimant would receive. This was the first direct intimation that the defendant was going to pursue this line. 

14. In his closing submissions, Mr Taylor submitted that the defendant should not be permitted to pursue this line at all. This was a case of the defendant making up its case as it went along. There was no reference in any document before the court to direct payments having to be brought into the calculation and no calculations had been put by the defendant to any witness for comment. 

15. The judge dealt with the claimant's objection in his judgment as follows: 

"70. The Claimant submitted that the Defendant's assertion that if the Claimant is to be in independent accommodation, his care costs will be met in substantial part by direct payments from the local authority was not properly evidenced. It was submitted that this was something dreamed up by the Defendant as the case proceeded. Neither the Defendant's counter-schedule nor the Defendant's opening skeleton mentioned it. There was no reference to it by any of the Defendant's witnesses in their witness statements, and Mr Cross of the Adult Services Department of the Hampshire County Council did not mention it in his witness summary. No calculations were put to any witness for comment. It was suggested that in those circumstances I should have no regard to this belated suggestion. 

71. In my judgment this is not the proper approach. Ms Sargent accepted that a case manager should look for all available forms of funding. Mr Cross, who was a frank and extremely helpful witness, dealt with this topic fully in his oral evidence. There was no suggestion that he should not be allowed to give evidence on the topic, nor was any suggestion made that the Claimant wished to have an adjournment to obtain further evidence to deal with the point. The issue initially gained significance in the context of Ms Sargent's belated attempt to introduce the suggestion of care to be provided by SeeAbility on an outreach basis. In my judgment once the genie had been let out of the bottle it was not possible to re-insert it. It is not unjust to the Claimant to take the prospect of obtaining local authority assistance into account in assessing damages. To omit to do so would be unjust to the Defendant and would give rise to the possibility of double recovery."

16. Mr Taylor submits that this passage contains a number of errors. First, the judge was wrong to say that Mr Cross had dealt with the topic fully in his evidence. The claimant had not conducted any investigation of the topic and was therefore not in a position to cross-examine Mr Cross let alone advance a case of his own on this point. There were in any event a number of gaping holes in the inquiry. 

17. Secondly, the judge mischaracterised the claimant's response to the late introduction of the point. Mr Taylor had protested about the introduction of the evidence by Mr Cross at the end of the evidence in chief and at the stage of final submissions. It is true that an adjournment was not sought. Mr Taylor submits, however, that the claimant cannot reasonably be criticised for not having sought an adjournment to meet evidence that went to an issue that had not been part of the defendant's case. 

18. Thirdly, the judge was wrong to say that the direct payments issue "gained significance" as a result of Ms Sargent's belated attempt to introduce the suggestion of care by SeeAbililty on an outreach basis. The issue was just as relevant to any private care package, whatever the source of the carers. 

19. Fourthly, the judge's assessment of where the justice of the matter lay was flawed. It was unjust to the claimant on little evidence, and with no prior notice, to make findings that deprived the claimant of the yearly sum of £68,018 in funding that the court had determined the claimant needed to fund the care. It is not unjust to the defendant to require it to comply with the applicable procedure rules. Mr Taylor submits that the defendant did not comply with CPR 32.9 in relation to the service of its witness statements. Nor did it comply with CPR PD16 paragraph 12.2 in that its counter-schedule failed to reflect its case on the direct payments issue. 

20. Mr Taylor relies on what was said in this court in Sowden v Lodge; Crookdake v Drury [2004] EWCA Civ 1370, [2005] 1 WLR 2129. In the case of Sowden, the claimant had claimed the cost of private care and accommodation. The defendant contended for local authority care and accommodation. In its counter-schedule, it conceded that some modest increase in care or top-up would be required and allowed a modest sum under that head. At the hearing, the defendant made a substantial additional offer under this head. Pill LJ said (paragraph 66) that he was troubled by the paucity of evidence as to how the augmented portion of the residential provision would work and by the absence of a detailed care scheme on behalf of the defendant incorporating the augmented portion. This court remitted the case to the trial judge for further consideration. Pill LJ emphasised the "importance…of placing before the court cogent evidence as to how the regimes proposed by the parties for the care and accommodation of claimants will operate…..Whatever is proposed should be particularised and costed in the schedule, or counter-schedule, of damages" (paragraph 85). Longmore LJ said (paragraph 99) that, because top-up arrangements in general may present problems, "judges should normally be reluctant to let defendants raise possible candidates for top-up in the course of the hearing". See also the observations of Scott-Baker LJ at paragraph 102. 

21. Mr Taylor submits that the considerations that led to the statements made in Sowden apply with at least equal force in the present case. He makes the point that in Sowden, the defendant did raise the top-up issue before trial, whereas in the present case, the direct payments issue was not raised until well after the start of the trial. 

22. Mr Grace's starting point is that the claimant's challenge to paragraphs 70 and 71 of the judgment is to a case management decision. Such a challenge will only succeed if the decision has exceeded the generous ambit within which a reasonable disagreement is possible: G v G [1985] 1 WLR 647, 652. 

23. He accepts that, until Mr Cross gave evidence, there was no evidence that funding would continue to be made by the Council even if the claimant left Meadowbank and moved into his own home. In its closing submissions, the defendant made a detailed analysis of the funding that would be available to the claimant if he were in his own home. The claimant's closing submissions objected to the defendant's reliance on the evidence of Mr Cross. But Mr Grace points out that the claimant did not identify any difficulties in dealing with the direct payments issue. Nor did the claimant submit that there should be an adjournment to allow the claimant to carry out any necessary further investigations. Far from identifying any such difficulties, the claimant responded in detail to the defendant's closing submissions with an analysis of the relevant statutory material, submitting that the defendant's position was "entirely wrong". The defendant sought and was granted further time to enable it to respond to these submissions. 

24. It is most unfortunate that the direct payments issue arose in the way that it did. In our view, having regard to the importance of the issue and its potential impact on the amount of the award for damages, the judge was right to allow the defendant to take the point. However, in our view, allowing the point to be taken there and then rather than following an adjournment and the proper service of evidence and a schedule of loss has resulted in unfairness and, as we shall demonstrate, an important lacuna in the evidence necessary for the judge's decision. 

25. We do not criticize the judge. Mr Taylor did not apply for an adjournment; he appears to have been willing to carry on so long as he was given extra time for the preparation of his closing submissions. It is perhaps asking a lot of a judge to decide, of his own motion, that there must be an adjournment, when leading counsel does not specifically ask for it. Nor would we criticize Mr Taylor for not applying for an adjournment. He was placed in a very difficult position. He did not know that any new point was going to be taken until he heard Mr Cross's evidence. Even then, he thought that the evidence was directed to an argument about the defendant 'topping-up' the claimant's damages with something for extra care in the event that he were to remain in Meadowbank. When he 'put down a marker' as to the lateness of the introduction of a new point, it is clear from the transcript that neither he nor the judge understood what point was in fact going to be taken. It seems that Mr Taylor thought that he could deal with a top-up argument. It is unfortunate that neither Mr Taylor nor the judge insisted on being told exactly what point was being taken. Had he known, Mr Taylor might have asked for an adjournment and the judge might well have granted it. As it was, the case went on without Mr Taylor knowing on what basis he should challenge Mr Cross's evidence or whether he needed to seek evidence of his own to rebut it. It can now be seen that he did not have sufficient time to unravel the complexities of the legislation and guidance, or consider properly whether further evidence was needed to deal with the point. We shall return to this later. 

26. What occurred in this case proves the wisdom of the remarks made by all three members of this court in Sowden. The springing of surprises is anathema to modern case-management. That is what happened in this case. To raise an important and difficult issue in the way that the direct payments issue was raised was an unacceptable way to conduct litigation. We do not criticize either Mr Taylor or the Judge but it can now be seen that the right course would have been to adjourn the issue to enable Mr Grace to formulate it properly and for Mr Taylor to consider it fully. 

27. The second issue: will the Council make direct payments in this case? 

The threshold question: can the Council be satisfied that it is necessary for it to meet the care needs of the claimant?
Discussion
28. This issue was not raised at all before the judge. The argument below, introduced late in the day as it was, was directed solely to whether the means testing of the claimant would take account of his damages and result in the Council not making direct payments on that account. The judge dealt with that question fairly summarily. At paragraphs 72-76 of his judgment, he referred to some of the statutory material that we have set out earlier. At paragraph 77, he said: 

"I conclude therefore that the local authority will therefore not look to any damages awarded in determining what contribution to make to the Claimant's care or what contribution to levy from him for providing such a contribution. This seems to me to be in accordance with what was said by Longmore LJ in Sowden at paragraphs 87 to 89."

29. As regards the threshold question, Mr Taylor submits that in a case such as the present, where the claimant has received a substantial award of damages, the local authority will not provide practical assistance for the claimant in his home (section 2(1)(a) of CSDPA), and therefore will not make direct payments, because it will not be necessary for it to do so in order to meet his needs. He relies on the observations of Lord Lloyd of Berwick in R v Gloucestershire County Council ex parte Barry [1997] AC 585, 597H 

"The section contemplates three separate stages. The council must first assess the individual needs of each person to whom section 29 of the Act of 1948 applies. Having identified those needs, the council must then decide whether it is necessary to make arrangements to meet those needs. There might be any number of reasons why, in the circumstances of a particular case, it might not be necessary for the local authority to make arrangements, for example, if the person's needs were being adequately met by a friend or relation. Or he might be wealthy enough to meet his needs out of his own pocket. But if there is no other way of meeting the individual's needs, as assessed, and the council is therefore satisfied that it is necessary for them to make arrangements to meet those needs, then the council is under a duty to make those arrangements. It is essential to a proper understanding of section 2 of the Act of 1970 to keep the three stages separate. Confusion arises if the stages are telescoped."

30. The judge awarded damages on a full liability basis of £3,494,882. This total sum included the following elements: general damages (£200,000); past losses including interest (£330,460); cost of purchasing a house and technological support (£602,980); future losses (£957,500) including loss of earnings (£500,000) and damages for the cost of transport, various types of therapy and Court of Protection expenses; and future care costs after deducting an amount for direct payments by the Council (£1,387,525). On any view, even if the care costs are completely disregarded, the claimant has been awarded a very large sum of money which is more than enough to enable his care provider to set up a suitable care package in his own home and meet his care needs well into the future. It is submitted that, in these circumstances, the Council cannot reasonably decide to make direct payments to the claimant because it cannot be satisfied that it will be necessary for it to do so in order to meet the claimant's care needs. Those needs will be sufficiently met by the claimant without any assistance from the Council. Accordingly, the means testing stage will not be reached. 

31. A similar issue arose in relation to section 21 of NAA in R v Sefton Metropolitan Borough Council, ex parte Help the Aged [1997] 4 All ER 532. Mrs Blanchard needed residential care. She was in a nursing home and paying for this herself from her savings. Under section 22 of NAA and the Assessment of Resources Regulations, in determining a person's ability to pay for accommodation provided under section 21, capital under £10,000 was disregarded, and once her capital fell below £16,000 the authority became under an obligation to provide financial assistance. The local authority had its own scheme whereby elderly applicants were not considered to be eligible for financial assistance unless their capital fell below £1500. 

32. When her capital fell below £16,000, she sought assistance from the local authority pursuant to section 21. This was refused on the grounds that Mrs Blanchard could pay for accommodation with her funds above £1500. When her capital fell below £1500, the local authority funded her accommodation. At no stage was she without the care that she needed. 

33. Lord Woolf MR said at page 543H that the authority was not entitled to provide its own scale. By doing so, it defeated the intent of section 22: "the statutory scheme rests on the assumption that care and attention is not to be regarded as "otherwise available" if the person concerned is unable to pay for according to the means test regime provided for in section 22". 

34. Sections 21(2A) and (2B) were inserted into NAA by the Community Care (Residential Accommodation) Act 1998 to give statutory confirmation to the decision in Sefton. In Bell v Todd and others [2002] Lloyds LR Med 12, following the amendment to section 21, the threshold question was argued again in the context of a section 21 case. A proposed structured settlement was agreed subject to the agreement of the court. The local authority was joined as a party to the litigation. It argued that its obligation to provide the claimant with care and accommodation under section 21 would be extinguished by the settlement since such care would be "otherwise available". Stanley Burnton J held that he was not strictly bound by Sefton in view of the subsequent amendments to section 21. He pointed out that the subsections inserted into section 21 are restricted to a person's capital. He nevertheless decided that an applicant's income is not to be taken into account by a local authority in determining whether care and attention are "otherwise available" under section 21 unless it may be taken into account in determining his ability to pay under section 22; and if it is to be taken into account, its assessment is similarly subject to the means test regime enacted under section 22. He reasoned that the decision in Sefton was not restricted to capital: both the judgment and its rationale were equally applicable to income. Moreover, the judge said that Parliament could not have intended to have introduced an anomalous and illogical distinction between capital and income. 

35. The decision in Sefton is not binding on us in the present case, since it was a decision under section 21. Mr Taylor points out that the statutory provisions of section 21 and 22 do not apply to section 29 of NAA or section 2 of CSDPA. It follows, he submits, that the decision in Sefton does not require this court to hold that a local authority is bound to provide care for a person who clearly has sufficient resources to provide care for himself. 

36. As we have said, Parliament has confirmed the decision in Sefton. Section 21(2A) of NAA states that in determining whether "care and attention are otherwise available to a person", a local authority shall disregard so much of a person's resources as may be specified in, or determined in accordance with, regulations made for the purpose. The relevant regulations are the National Assistance (Residential Accommodation) (Disregarding of Resources) (England) Regulations 2001, 2001 No 3067 ("the 2001 Regulations"). Regulation 2(1) provides that for the purposes of section 21(2A) of NAA, a local authority shall disregard so much of the person's capital as does not exceed the capital limit for the purposes of section 22 of NAA. Regulation 2(2) provides that a person's capital shall be calculated in accordance with the Assessment of Resources Regulations "in the same way as if he were a person for whom accommodation is proposed to be provided as mentioned in subsection (3) of section 22 of the Act and whose ability to pay for the accommodation falls to be assessed for the purposes of that subsection". In other words, in relation to capital, the Assessment of Resources Regulations, whose purpose is to prescribe the way in which the means testing process should be conducted, has been pressed into service for the different purpose of determining the section 21 threshold question of whether care and attention are otherwise available. 

37. For the purposes of deciding the threshold question under section 21, therefore, the capital sum represented by an award of damages for personal injury is disregarded. That is the effect of regulation 21(2) and paragraph 19 of Schedule 4 to the Assessment of Resources Regulations. Regulation 21(2) provides that there shall be disregarded in the calculation of a resident's capital any capital specified in Schedule 4. Schedule 4 contains a list of items of capital to be disregarded and paragraph 19 is "any amount which would be disregarded under paragraph 44(a) or 45(a) of Schedule 10 to the Income Support Regulations (compensation for personal injuries which is administered by the Court)". 

38. So far as is material, the position with regard to income deriving from capital is governed by regulation 22(4) of the Assessment of Resources Regulations which provides: "Except any income derived from capital disregarded under paragraph 1,2,5,10,16 or 18 of Schedule 4, any income of a resident which is derived from capital shall be treated as capital but only from the date on which it is normally due to be paid to him". Since paragraph 19 of Schedule 4 is not excluded, the effect of regulation 22(4) is that the income derived from an award of damages for personal injury which is being administered by the Court of Protection is treated as capital for the purposes of determining whether care and attention would otherwise be available within the meaning of section 21. The interpretation of these provisions is not free from difficulty where, as was the case in Bell v Todd and Ryan v Liverpool Health Authority [2002] Lloyds LR Med 23, both paragraphs 10 and 19 of Schedule 4 apply to the income. But where only paragraph 19 applies, it seems to us that the position is as we have just outlined it. 

39. The position with regard to section 21, therefore, is that where a claimant is awarded damages for personal injury that are administered by the Court of Protection, the sum awarded and any income that might derive from that sum are disregarded at the threshold stage. They cannot be taken into account for the purposes of deciding whether the claimant is in need of care and attention which is not otherwise available. 

40. Is the position the same in relation to the threshold question that arises under section 29 of NAA and section 2 of CSDPA? Mr Taylor submits that, as Parliament did not extend section 21(2A) and the 2001 Regulations to section 29 of NAA and section 2 of CSDPA, it must be assumed that it did not intend that section 21(2A) and the 2001 Regulations should apply to these statutory provisions. Accordingly, it should be inferred that the local authority may take all resources into account at the threshold stage. He submits that the inference is a strong one because Parliament has legislated on this issue twice in a short space of time. 

41. In Sefton, at page 540A Lord Woolf drew attention to some differences in language between sections 21(1) and 29. But in our judgment, those differences are not material. The words "necessary in order to meet the needs of that person" and "in need of care and attention" both raise the same threshold question: is intervention by the local authority by the provision of accommodation or the making of arrangements for the provision of practical assistance for that person in his home necessary, or are there resources otherwise available to the person such that intervention is not necessary? 

42. It is striking that there is no provision in NAA or CSDPA which corresponds with section 21(2A) or 22(5), both of which are firmly anchored to the duty to provide accommodation in section 21. There is no power to make regulations directing or guiding a local authority as to how it should determine whether it is necessary to provide practical assistance for the person in his or her home or any of the other welfare services mentioned in section 2(1) of CSDPA. But we cannot accept that it is necessary to infer from this difference and the legislative history that Parliament intended that an award of damages for personal injury should be disregarded at the threshold stage in relation to section 21 of NAA, but taken into account in relation to section 29 of NAA and section 2 of CSDPA. 

43. If the statutory rules for means testing contained in section 22 and the Assessment of Resources Regulations made under section 22(5) had applied to both the section 21 and the section 29 functions, then the failure to introduce into section 29 a provision corresponding with section 21(2A) and the failure to make regulations corresponding with the 2001 Regulations would have been significant, and might well have given rise to the necessary inference for which Mr Taylor contends. But it is not surprising that legislation was not introduced to apply the reasoning of Sefton to section 29 cases, since historically the treatment of these cases has been dealt with by way of ministerial guidance. 

44. As we have stated earlier, section 7(1) of LASSA requires local authorities, in the exercise of their social services functions, to act under the general guidance of the Secretary of State. These functions include those under section 29 of NAA. The guidance given in relation to charging for care services provided under section 29 and for direct payments made in lieu is in the Fairer Charging Policy. For reasons that we explain at paragraphs 66-67 below when we examine the means testing question, we consider that the Fairer Charging Policy provides that the capital sum represented by an award of damages for personal injuries which is administered by the Court of Protection should not be taken into account by a local authority when a person is means tested. That seems to us to be the clear effect of paragraph 59 of the Fairer Charging Policy and paragraph 6.028 of CRAG. The position with regard to income deriving from such an award is unclear. We shall express our conclusion on the threshold question on the assumption that an award of damages administered by the Court of Protection and any income deriving from such an award are to be left out of account at the means testing stage. 

Conclusion on the threshold question
45. We would hold that, when addressing the threshold question, a local authority cannot take account of resources which it may not take into account at the means testing stage. Our reasons are as follows. 

46. First, it is difficult to see why personal injury damages should be left out of account for the purposes of deciding whether care and attention is to be regarded as "otherwise available" (the section 21 question), but that they should be taken into account when deciding whether it is necessary to provide welfare services to meet a person's care needs (the section 29/section 2 question). There are obvious policy reasons for ring-fencing a person's personal injury damages where he is under a disability (and his funds have to be administered by the Court of Protection). No policy reason has been suggested to justify ring-fencing such a person's personal injury damages in relation to the cost of care and attention in accommodation provided by a local authority, but not ring-fencing the damages in relation to the cost of meeting such a person's care needs in his own home. 

47. Secondly, a system which requires personal injury damages to be taken into account at the threshold stage, but disregarded at the means test stage makes little sense. Unless the threshold is crossed, no question of applying the means test can arise. On Mr Taylor's argument, there will in practice be little scope in such a system for the application of the disregard rules provided in the means testing provisions. Where, as will often be the case, the only resources available to a person are his or her personal injury damages, if Mr Taylor is right it will only be when the money runs out that the threshold is crossed, and by that time, ex hypothesi, the person will have no resources to which the means testing can be applied. So far as we can see, the only circumstances in which, on Mr Taylor's argument, the threshold can be crossed are where the damages are too small to enable a privately funded care regime to be established (even for a short period). But it is a strange policy which requires the whole of a person's personal injury damages to be expended on his care needs if the award is large enough to enable a privately-funded scheme to be set up; but does not require any part of it to be so expended if they are too small to set up a scheme. 

48. Thirdly, the Fairer Charging Policy (for the purposes of section 29 of NAA) and the Assessment of Resources Regulations (for the purposes of section 21 of NAA) contain complex and detailed rules for determining which resources are, and which are not, to be taken into account by the local authority when it decides whether to charge for a service or make a direct payment in lieu. The treatment of a person's resources in this context raises difficult policy issues. It is clear that the policy embodied in the Assessment of Resources Regulations and the Fairer Charging Policy is that personal injury damages administered by the Court of Protection should be ring-fenced. That policy would be completely undermined if a local authority could require that such damages be exhausted before it may be satisfied that it is necessary for services to be provided. So too would be the policy (which finds expression in paragraph 60 of the Fairer Charging Policy) that ex gratia payments made to former Far-Eastern prisoners of war and payments made under the Vaccine Damage Payment scheme should be disregarded entirely. Although the approach in relation to section 29 NAA (and section 2 CSDPA) is intended by the Fairer Charging Policy to be discretionary, the guidance sets out minimum requirements: see paragraph 5. The effect of section 7 of LASSA is that it is guidance which local authorities are required to follow. They are, therefore, expected to comply with the minimum requirements and have a true discretion to be more generous. 

49. Fourthly, if personal injury damages are to be taken into account at the threshold stage, undesirable distinctions can arise. Suppose A and B both recover substantial damages for their personal injuries. Neither of them has any other resources and both have significant care needs and live at home. A decides to use his damages to fund the purchase of care services to meet his needs, but B refuses to do the same. On Mr Taylor's argument, it would seem that the local authority is required to fund B's care needs. This is because B needs the care that he is not getting: the authority cannot say that it is not necessary for him to have care, because he can afford to pay for it himself. At the means testing stage, the local authority would not require B to use his damages to pay for the care, because that is the effect of the Fairer Charging Policy. On the other hand A, who has behaved sensibly and responsibly, will never reach the means testing stage, at any rate not until he has exhausted his damages. 

50. Fifthly, although Sefton is not technically binding on us, its reasoning is persuasive. That is to say that the statutory scheme rests on the assumption that it is "necessary in order to meet the needs" to provide or pay directly for care services if the person is unable to provide them himself; and in deciding whether he is able to provide them himself, his ability to pay is to be judged by reference to the relevant means testing regime. 

51. Sixthly, the observations of Lord Lloyd in his dissenting speech in Barry do not assist. They did not form part of his decision or of that of any other member of the House. More importantly, as Mr Grace points out, they merely beg the question as to whether, in deciding whether a person has resources, an award of damages for personal injury may or may not be taken into account. 

52. During the course of argument, it was suggested that there was a distinction between (i) the case where the damages could be used to provide necessary services and (ii) the case where the damages are in fact being so used. The point made was that, whatever the position might be in (i), there can be no doubt that in (ii) a local authority cannot be satisfied that services are necessary because the need is in fact being met at the time when the local authority is being called upon to make its decision. We do not consider that this is a relevant distinction. It was not considered to be relevant in Sefton where Mrs Blanchard was being cared for privately, although we accept that there is no indication that this point was raised. But such a distinction does not meet any of the objections to which we have referred at paragraphs 65-68 above. The local authority should not be concerned with the facts on the ground at the precise point in time when it has to make its decision. It should be concerned with what is necessary for the applicant at the time of decision regardless of whether the care package has been finally put together at that point in time. 

53. We conclude, therefore, that a local authority is obliged to disregard personal injury damages administered by the Court of Protection in deciding the threshold question. 

Can the Council have regard to the claimant's damages at the means testing stage?
54. This is a question that the judge did decide: see paragraph 47 above. As we have said, his reasoning which is encapsulated in paragraph 77 of his judgment is brief. It was suggested by Mr Taylor that it was based, at least in part, on a misinterpretation of paragraph 86 of the Fairer Charging Policy. It is unclear to us whether the judge did rely on this paragraph in support of his conclusion. It is common ground (and we agree) that paragraph 86 sheds no light on the question whether, in carrying out the means testing exercise, the Council can take account of the claimant's damages and the income that will be derived from them. 

55. In his summary of the legislation and Ministerial Guidance, the judge referred to paragraph 58 of the Fairer Charging Policy and paragraph 6.028 of CRAG. It would seem, therefore, that he relied on these provisions to reach his conclusion that the Council would not take account of the claimant's damages in determining what contribution to make to his care or what contribution to levy from him for providing such a contribution. He also seems to have been influenced by what Longmore LJ said at paras 87-89 in Sowden. Sowden was a section 21 NAA case, to which, therefore, the Assessment of Resources Regulations would apply. At paragraph 88, Longmore LJ said that 

"…..Moreover, if a claimant availed himself (or herself) of local authority care, the local authority was, pursuant to sections 22 and 29 of the National Assistance Act 1948 and section 17 of the Health and Social Services and Social Security Adjudication Act 1983, entitled to look to any of the claimant's resources (including any claim he might have for damages in negligence) in order to recoup the cost of the care provided: see Avon County Council v Hooper [1997] I WLR 1605. In 1998 however it was for the first time enacted by the National Assistance (Assessment of Resources) (Amendment) Regulations 1998 (SI 1998/497) that a local authority could not look to any award of damages for the purposes of such recoupment. Any such award was henceforth to be ring-fenced from such claims….."

56. The judge may have been misled by this passage into thinking that the Assessment of Resources Regulations apply to the cost of services provided under section 29 of NAA as well as section 21. But as we have already said, those regulations were made under section 22(5) and are linked only to the provision of accommodation under section 21. The section 21 and section 29 regimes are quite different. In relation to the assessment of means for the purposes of making a contribution to the cost of accommodation and care provided pursuant to section 21, the ring-fencing of damages and income arising from damages is provided for by statute and statutory instrument. The section 29 framework is different: the local authority is given a discretion to decide what to charge by section 17 of HASSASSA. There are no provisions corresponding with the Assessment of Resources Regulations. The discretion is asserted and guidance is given as to how it should be exercised in the Fairer Charging Policy. 

57. So what does the Fairer Charging Policy provide? In our view, it provides that the capital value of personal injury damages that are administered by the Court of Protection is to be disregarded in the means testing exercise. Section VIII "includes the minimum requirements for treatment of savings" (paragraph 57). There is no difference between "savings" and "capital". That is clear from the first sentence of paragraph 57 viz: "Councils may take account of a user's savings or other capital" (emphasis added). Paragraph 59 states unequivocally that the main residence occupied by the user should not be taken into account. The sentence continues: "but other forms of capital may be taken into account, as set out in CRAG". This wording is not happily expressed. But in our view it means that the CRAG rules for determining what capital should be taken into account are imported in their entirety, on the footing that local authorities have a discretion to treat a person's capital more generously. It follows that, if CRAG stipulates that certain items of capital are to be disregarded, then the Fairer Charging Policy requires the local authority to exercise its discretion in the same way. 

58. Paragraph 6.028 of CRAG provides that the value of funds held in trust or administered by a court which derive from a payment for personal injury is a capital asset that is disregarded indefinitely. It follows that the Fairer Charging Policy provides that in the means testing of the claimant's resources, the capital sum represented by the damages awarded in this case would be left out of account. 

59. The treatment of income deriving from an award of damages for personal injury is more problematic. Mr Taylor submits that it is impossible to spell out of the Fairer Charging Policy an intention that such income is to be disregarded and the judge was wrong to hold that income would be disregarded in the assessment of means. He rightly points out that section VIII deals only with savings and capital. Section V deals with "income" and provides that as a minimum, users' incomes should not be reduced by charges below "basic" levels of Income Support, as defined, plus a buffer of not less than 25% (paragraph 15). This section does not expressly import CRAG. On the other hand, CRAG is expressly imported for the purpose of defining "earnings" in relation to paragraph 72 of the Fairer Charging Policy. This paragraph states that the Government believes it is right that councils should disregard all earnings in charge assessments for non-residential social services, including charge assessments for carers. 

60. There is no express reference in the Fairer Charging Policy to income derived from investments of whatever nature. This is surprising in view of the fact that such income is expressly dealt with in CRAG. Section 8 of CRAG is headed "income other than earnings". Paragraph 8.05 lists the types of income that are taken into account in full in the assessment of means. They include "income from certain disregarded capital (8.015)". Paragraph 8.015 provides: 

"Income from capital will generally not be treated as income (see 6.043). However, income which comes from certain forms of disregarded capital is taken fully into account for so long as the capital is disregarded. This will be the case where the capital is …..any capital held in trust which is as a result of a personal injury".

61. Section 10 is headed "trust funds". Paragraph 10.26 of the 1999 version of CRAG referred to in paragraph 58 of the Fairer Charging Policy provided that: "Payments of income from capital held in trust which is in consequence of personal injury is taken into account in full in the assessment for as long as the capital continues to be disregarded". In substance, this reflects paragraphs 8.05 and 8.015. The revised version of CRAG issued in April 2005 and which was current at the date of trial provides: 

"10.026. The following periodical payments are disregarded

• Payments from a trust whose funds are derived from a payment made in consequence of any personal injury.

• Payments under an annuity purchased pursuant to any agreement or court order to make payments, or from funds derived from such a payment in consequence of any personal injury.

• Payments received by virtue of any agreement or court order to make payments to the resident in consequence of any personal injury. 

(The agreements mentioned above include out-of-court settlements.)

The payments in 10.026 are fully disregarded if intended and used to pay for any item which was not taken into account when the standard rate was fixed for the accommodation provided. Otherwise, £20 is disregarded."

62. In Freeman v Lockett [2006] EWHC 102 (QB), Tomlinson J examined the Fairer Charging Policy and CRAG in a case which bore some similarities to the present case. He concluded at paragraph 22 of his judgment that "it is a moot point whether the provisions in CRAG which deal with income are intended to be applicable by incorporation into the domiciliary care regime." He was left in doubt as to the position concerning income accruing on capital sums deriving from a personal injury award, whether the sums are held in trust or otherwise. 

63. The position with regard to income deriving from capital is far from clear. The CRAG rules for dealing with such income are not expressly imported into the Fairer Charging Policy. In this respect, the contrast with the treatment of capital is striking. In view of the express incorporation of some CRAG rules for certain purposes, it is difficult to see how other CRAG rules may be said to be incorporated by implication. It may be that there is a lacuna in the Fairer Charging Policy. Alternatively, it may be argued that the position is covered by section V of the Policy. Paragraph 22 provides 

"22. For users who receive other income in addition to Income Support or the Guarantee Credit of Pension Credit or JSA-IB, taking them above the basic levels, (usually disability-related benefits such as Attendance Allowance (AA) or Disability Living Allowance (DLA), but also including SDP for Income Support or the additional amount for severe disability for Pension Credit), councils may choose: either to exempt such users from charges regardless of their additional income, or to include the user's overall income within a charge assessment. Where councils choose the latter, the aim should be to ensure that any charge levied does not reduce the user's net income below basic levels of Income Support or the Guarantee Credit of Pension Credit, plus 25%. This is explained further in the next section."

64. But it seems to us unlikely that the phrase "other income" is intended to include investment income. The words in brackets "usually disability-related benefits" and the reference to the explanation in the next section (which is headed "Treatment of disability-related benefits") strongly suggest that paragraph 22 is not intended to apply to investment income. But whether there is a lacuna or paragraph 22 does apply, the treatment of investment income is a matter for the discretion of the local authority, untrammelled by any guidance in the Fairer Charging Policy as to how it should be exercised. The question arises, therefore, how in the exercise of its discretion the Council would treat income derived from the claimant's damages. 

65. It is at this point that we need to revert to the evidence of Mr Cross. During his evidence in chief, he was asked what obligation the Council would have towards the claimant to make payments or provide for his care if he were to move from Meadowbank to his own accommodation. He answered: "His assessed needs would not change in that situation. We would still have a responsibility to provide for his assessed needs". He said that this could be done by directly purchasing care or by direct payments. A little later, he was asked whether the current annual cost of meeting the claimant's needs at Meadowbank was relevant to how the Council would assess its obligations. Mr Cross replied: "Yes. Andre's assessed needs would not change because of a change of setting. The needs remain the same and they are to provide personal care and support for him as a result of his disabilities". 

66. At no stage during his evidence did Mr Cross suggest that the capital sum represented by his damages or the income deriving from it would or might be taken into account in determining the level of charges or direct payments. The impact (if any) of a substantial award of personal injury damages on the way in which the Council would conduct the means testing exercise was not discussed in the evidence at all. This is probably because the direct payments issue first surfaced during the evidence of Mr Cross. It is particularly unfortunate that there was no exploration of the Council's policy in relation to the treatment of income deriving from an award of damages. No further information about these issues has been produced to this court. In these circumstances, we have regretfully come to the conclusion that the judge did not have sufficient material to enable him to decide whether the income would be taken into account by the Council, and this court is in no better position to do so than was the judge. 

Overall conclusion on the second issue
Capital
67. To summarise, the judge was right to hold that the Council could and would make direct payments to meet the claimant's care needs despite the award of damages, and that these payments should be taken into account in the assessment of damages. 

68. Once the judge decided that the Council would make such direct payments, it seems to us that he was bound to hold that they should be taken into account in the assessment of damages. This point needs to be made because there is much to be said for the view that the tortfeasor should pay, and that the state should be relieved of the burden of funding the care of the victims of torts and that its hard-pressed resources should be concentrated on the care of those who are not the victims of torts. We refer, for example, to Sowden v Lodge per Longmore LJ at para 92, Tinsley v Sarkar [2005] EWHC 192 (QB) per Leveson J at para 129 and Freeman v Lockett per Tomlinson J at para 6. It does not seem right, particularly where the care costs are very large, that they should be met from the public purse rather than borne by the tortfeasor. 

69. Longmore LJ referred to the "instinctive feeling that, if no award for care is made because it will be provided free by the local authority, the defendant and his insurers will have received an undeserved windfall". The counter-argument is that, if the claimant does not have to give credit for benefits that he will receive from the state as a result of his personal injury, then on the law as it currently stands, he will make double recovery. To satisfy the "instinctive feeling", a change in the law would be necessary. 

70. Such a change raises what is essentially a political question and, therefore, a matter for Parliament. Historically, the state provided many services to the victims of tortious accidents without charge and made no attempt to recoup the cost of those services from the tortfeasors. Recently, there has been an important change in respect of NHS hospital and ambulances services. Part 3 of the Health and Social Care (Community Health and Standards ) Act 2003 (which came into force in January 2007) provides that any person who has made a compensation payment in respect of an injury to another person will be liable to pay relevant NHS charges for treatment and ambulance services provided to that person. This legislation does not affect the assessment of damages as between the claimant and the tortfeasor. We do not know whether this legislation signals a general change in the attitude of the legislature to the responsibilities of tortfeasors to pay for the costs presently imposed upon the public purse. We say only that we can see no good policy reason why the care costs in a case such as this should fall upon the public purse. We can see no good policy reason why damages which are about to be awarded specifically for the provision of care to the claimant, needed only as a result of the tort, should be reduced, thereby shifting the burden from the tortfeasor to the public purse. We recognise that the mechanism by which these ends could be achieved with justice might be complex and difficult. But, as we say these are policy issues and are a matter for Parliament. 
71. It is trite law that a claimant is entitled to recover the full extent of his loss. That involves asking what the claimant would have received but for the event which gave rise to the claim and which he can no longer get; and what he has received and will receive as a result of the event which he would not have received but for the event. The question then arises whether the latter sums must be deducted from the former in assessing the damages: Parry v Cleaver [1970] AC 1, 13. In Hodgson v Trapp [1989] 1 AC 807, 891 Lord Bridge said that it was "elementary" that if in consequence of the injuries he has sustained a claimant enjoys receipts to which he would not otherwise have been entitled, then prima facie those receipts are to be set against the aggregate of his loss and expenses in arriving at the measure of damages. To this basic rule there are certain well established exceptions, none of which is of application in the present case. 

72. In principle, payments by third parties which a claimant would not have received but for his injuries have to be taken into account in carrying out the assessment of damages unless they come within one of the established exceptions. It is not suggested that direct payments made by a local authority in the exercise of its statutory functions to make care arrangements under section 29 NAA and section 2 CSDPA may not in principle be taken into account. If the court is satisfied that a claimant will seek and obtain payments which will enable him to pay for some or all of the services for which he needs care, there can be no doubt that those payments must be taken into account in the assessment of his loss. Otherwise, the claimant will enjoy a double recovery. 

73. In Freeman v Lockett, Tomlinson J decided that there should be no reduction in the claimant's damages to reflect the possibility of direct payments by the local authority. A sufficient basis for his decision was his finding that, provided that no deduction on account of the possible receipt of state or local authority funding was made from her award of damages, the claimant would withdraw her application for funding; she wanted to rely exclusively on private funding for her care. 

74. But he would in any event have refused to make any reduction in the claimant's damages on account of direct payments for other reasons. He said that there was no principled basis on which the court could estimate what funding the claimant could reliably expect to receive from the local authority for the rest of her life. The court "does not speculate unnecessarily or in an unprincipled manner….I cannot understand how it can be appropriate to impose upon the Claimant the unnecessary risk that funding from an alternative source may cease or be reduced rather than simply to order the provision of the fund in its entirety" (paragraph 35). 

75. In making these observations, Tomlinson J was influenced by the fragility of the policy from which the right to receive direct payments derived. He said that "in the ordinary way, the regime pursuant to which direct payments are made for domiciliary care is very much more vulnerable to adjustment in order to save costs than is the direct provision of residential care" (paragraph 38). 

76. We would accept that there may be cases where the possibility of a claimant receiving direct payments is so uncertain that they should be disregarded altogether in the assessment of damages. It will depend on the facts of the particular case. But if the court finds that a claimant will receive direct payments for at least a certain period of time and possibly for much longer, it seems to us that this finding must be taken into account in the assessment. In such a case, the correct way to reflect the uncertainties to which Tomlinson J referred is to discount the multiplier. We did not understand Mr Taylor to contend otherwise. 

Income
77. For the reasons that we have given, it is not possible to decide on the evidence that has been produced whether the income that may be derived from the award of damages will affect the amount of direct payments that the Council will make to the claimant. 

The third issue: the judge's decision as to the amount of direct payments
78. The judge dealt with this at paras 78-84 of his judgment. He referred to the evidence of Mr Cross that the claimant's assessed needs would not alter by reason of his leaving Meadowbank. He said that the Council would make direct payments to the claimant and that the amount of the direct payments might be different from the current budgeted cost of his care at Meadowbank. He said that the reason for this was that there were two schemes for direct payments. Option 1 was an amount given to a person to purchase or to employ carers to meet his or her needs. Under option 2, the person was given funding to purchase the necessary services from an agency. Option 1 was under review and was likely to cease. The rate of payment under option 1 was lower than that under option 2. 

79. The judge found that the Council would regard the care package provided for the claimant at Meadowbank as the appropriate and adequate package, rather than the more extensive package envisaged by those advising the claimant. He said: 

"82. Mr Cross gave evidence that direct payment was at present made under one of two different schemes. Under Option 1 payment is made at a gross rate of £8.72 per hour. Under Option 2 payment is made at the rate charged by an agency for the provision of carers, a substantially greater rate (assumed, at least by the Defendant, to be £14.65 per hour. Mr Cross's evidence was that Option 1 was under review and was likely to cease to be provided). 

83. On the basis of this evidence the Defendant submitted that it should be assumed that the Claimant would receive assistance from the local authority at a rate midway between Option 1 and Option 2. In my judgment that is not the appropriate assumption to make. Given that Option 2 is considerably more expensive than Option 1 and that local authorities are under constant financial pressure, it seems to me that the balance of probabilities is that payment will continue to be made only at the Option 1 rate. It is immaterial whether this will [be] achieved by re-vivifying Option 1 or by capping payment under option 2 to the level of payments actually incurred. It would on any view be illogical for a local authority to be paying out to assist in the provision of carers at such a rate as to give the recipient a profit and the balance of probabilities must be that local authorities will not allow that situation to arise.

84. It follows that in my view the appropriate conclusion is that the local authority will provide assistance by direct payment to the Claimant at the rate of £8.72 for 107 hours per week for 52 weeks in each year and in addition will provide £375 per week for night care for 52 weeks in each year: a total of £68,018. This amount should be set against the annual care figure already set out above. The agreed multiplier of 25.42 must then be applied to the resulting figure of £54,584 to reach the appropriate figure to be awarded for future care: £1,387,525."

80. It is submitted on behalf of the claimant that the judge's decision was flawed in three respects: (i) the number of hours to be covered by the direct payments; (ii) the hourly rate that would be paid; and (iii) the period over which it would be paid (as reflected in the multiplier). In each case, it is said that there was insufficient evidence for the judge to make the findings that he made. 

1. As regards the number of hours, Mr Taylor submits that the judge was wrong to assess the direct payments on the basis of the same number of hours of care as the claimant currently receives at Meadowbank. The process by which the number of hours' care would be assessed for the purposes of direct payments would start with an assessment of needs. This could and would only be done when the claimant was in his own home. The claimant would not be placed in his own home without a full care package in place. Thus, when the assessment takes place, he will be assessed as someone with critical presenting needs; but he will not be assessed as having any, or any major, "eligible" needs, ie needs that are eligible for the provision of services by the Council. The evidence of Mr Cross was not specifically directed to the number of hours of care that the claimant will need when he is living in his own home. 

2. Next, Mr Taylor submits that the judge did not have sufficient material to enable him to determine the hourly rate for direct payments. The burden was on the defendant to show what the hourly rate would be. At the very least, the defendant should have led evidence to show what hourly rates the Council was currently paying. 

3. If these two issues had stood alone, we would have held that the judge was entitled to reach the conclusion that he reached for the reasons that he gave. But since for the reasons given at paragraphs 82-95, 96 and 103-109, we have decided to remit the direct payments issue to the judge for further consideration, it seems to us that the question of the number of hours and the hourly rate should be included in the reconsideration. 

4. As regards the period over which direct payments would be made, the judge accepted without any supporting reasoning that the agreed lifetime multiplier of 25.42 should be applied in full to the multiplicand. In other words, he accepted that the annual direct payments would be made for the claimant's entire life without any alteration. 

5. Mr Taylor submits that there was an issue in this case as to how secure the claimant's funding from the Council would be over the next 40 years if he had to stay in state-funded accommodation. The judge dealt with that issue at paragraph 17 of his judgment: 

"The precise way in which funding is currently being made remained obscure….it is clear that funding for the carers for the claimant has been cut….the extent to which further cuts may be made and the effect those cuts will have on Meadowbank and on the claimant is obscure."

6. Although the judge decided that the claimant should not remain at Meadowbank, Mr Taylor submits that the same concerns about security of funding apply in relation to direct payments. He relies on what Mitting J said in Godbold v Mahmood [2005] EWHC 1002 (QB), admittedly in relation to a section 21 NAA case, as having equal force in relation to the provision of care (or direct payments in lieu) under section 29 NAA/section 2 CSDPA. Mitting J said at paragraph 26: 

"I have no confidence that the duty currently imposed by ministerial direction will exist at a time relevant to this claimant's needs. The duty is imposed not by primary legislation or even by secondary legislation, but by a combination of primary legislation and ministerial direction. The ministerial direction can be changed or withdrawn at any time without recourse to Parliament. It is notorious that the burden of providing for the elderly and disabled, which since 1990 has fallen on local authorities, has increased and is increasing. It is not beyond question that local authorities will persuade a future Secretary of State that the burden is insupportable and should be modified, reduced or withdrawn."

7. Mr Taylor rightly makes the point that there was no examination in the evidence of material that would have enabled the judge to decide whether and to what extent any payments could be regarded as being secure for the next 40 years, how much care/direct payments in lieu would be provided and how much the claimant would have to contribute. The uncertainties that might surround the making of direct payments would have required an exploration of the history of the availability of such payments; of the categories of people to whom such payments have been available; what problems there have been in obtaining and retaining them; any budgetary constraints that authorities act under and are entitled to take into account; how the assessment process which might lead to direct payments works in practice when someone is living in their own home with care that they have purchased; and the means testing process and how it works in practice. 

8. In our view, the judge was wrong to apply the agreed whole-life multiplier to the direct payments. The uncertainties to which he referred at paragraph 17 of his judgment and to which Tomlinson J referred in Freeman v Lockett should have led him to conclude that a substantial discount to the multiplier was necessary. It is by no means far-fetched to suggest that, at some time in the future, the ministerial policy of ring-fencing personal injury damages and/or the Council's approach to that policy will change. 

9. The paucity of material available to the judge (and to this court) to which we have referred above is such that we do not feel able to determine the correct multiplier. 

Overall conclusion
10. We therefore allow this appeal. As we said earlier, it would have been better if the direct payments issue had been hived off from the rest of the trial and adjourned for full consideration. The effect of that not having been done is now apparent. We now consider that the whole of the direct payments issue should be remitted to the judge for further consideration in the light of this judgment. In view of the difficulty of the relevant legislation and guidance, the size of the care costs and the fact that the claimant will need care for the rest of his life, we think that it would be highly desirable if the Council were joined as a party to the proceedings. 

11. We cannot conclude this judgment without expressing our dismay at the complexity and labyrinthine nature of the relevant legislation and guidance, as well as (in some respects) its obscurity. Social security law should be clear and accessible. The tortuous analysis in the earlier part of this judgment shows that it is neither. We would endorse the criticisms made by Stanley Burnton J in Bell v Todd paragraph 64 and Munby J in Ryan v Liverpool Health Authority [2002] Lloyds LR Med 23 paragraph 5. 
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Mr Justice Butterfield: 

Introduction
1. In this action the claimant C, who is a patient and sues by her litigation friend Susan Mary Miles, claims damages for personal injuries, loss and damage sustained by her in consequence of the negligent failure of the servants or agents of the East Midlands Strategic Health Authority, the first defendant, and Dr Halstead, the second defendant, ("the defendants") to ensure that the claimant's mother received a rubella vaccination before she became pregnant with the claimant. As a result of the failure the claimant was born with congenital rubella syndrome. Liability was ultimately admitted and judgment was entered against the defendants in February 2000. This hearing is concerned only with quantum of damage. In reaching my conclusions I have had regard to all the evidence both oral and written, the submissions of Counsel for all parties and the authorities cited to me, whether referred to in this judgment or not. I am very grateful to all counsel for their assistance. 

Background
2. The claimant was born on 11th April 1988 and is now nearly 20 years of age. At the date of her birth her mother was a teenager and her father was in his late 50s. The congenital rubella syndrome with which the claimant was born has left her gravely disabled. She has a severe learning autistic spectrum disorder, with visual impairment, severe learning difficulties, behavioural problems and autistic tendencies. She has also developed scoliosis of the spine and thyroid problems. Despite her difficulties her expectation of life is to age 68.5. The appropriate whole life multiplier as at the date of trial is agreed at 28.94. 

3. C was born into a family which, on all the evidence, faced considerable difficulties and was essentially a dysfunctional unit. Her mother was and is of limited intelligence and is described on the pleadings as ESN. The family has been known to Social Services for many years owing to poor childcare and allegations of sexual abuse by family members against the children. In about 1997 C's mother left C and her two younger sisters and moved to live with a Schedule 1 offender. C's father obtained residency orders in respect of the three children but found it extremely difficult to cope. There followed a catalogue of concerns about poor childcare to the extent that in April 2000 care proceedings were taken and a full care order in respect of C was granted to Nottingham City Council ("the Local Authority") in December 2000. 

4. In that year C, now aged 12, was placed at Minister View in Southwell, a Local Authority residential care home for children with learning difficulties. She presented with extremely difficult and challenging behaviour. She was violent towards both staff and other residents and also exhibited unacceptable sexual behaviour. She was a highly vulnerable, gravely disturbed and seriously disabled child. 

5. Under the terms of an Order of the Court of Protection dated 3rd June 2003 Susan Miles was appointed Receiver in order to manage C's property and affairs. 

6. In 2004, C by now being 16 years of age, steps were taken by the Local Authority to find an alternative placement for her. The difficulties she presented for any caring establishment were clearly formidable and it took many months before a suitable placement was found. As a matter of history in July 2005 C's father died, though in reality he had played little if any part in her upbringing since C was taken into care. 

7. Eventually in February 2007 C was placed at The Spinnies, a private Care Home run by Creative Care Ltd where she remains. The Spinnies is located in Linby, a village about 10 miles north of Nottingham and is a newly opened private care home for seriously handicapped young people. The cost of keeping C there is about £132,000 per annum. 

Agreed Heads of Claim
8. The following heads of claim and the sums to be awarded in respect of them are agreed between the parties subject to the approval of the Court. 

	Pain suffering and loss of amenity
	£180,000

	Case management to date
	£5,839

	Therapy and training to date
	£8,557

	Future therapy and training
	£98,060

	Equipment purchased
	£9,190

	Future equipment
	£43,378

	Miscellaneous to date
	£1,181

	Future miscellaneous
	£122,437

	Court of Protection to date
	£9,944


9. The agreed figure for pain suffering and loss of amenity represents a sum falling within the highest bracket of the JSB Guidelines for brain injury and, in my judgment, represents proper and reasonable compensation for the claimant under this head. 

10. The remaining agreed sums represent actual expenditure already incurred and assessments of future expenditure in the light of the claimant's probable needs and expectation of life as agreed by the experts in each discipline or representing a reasonable compromise of the competing views of the experts. I am satisfied that in respect of each proposed figure the amount is reasonable and that it is in the interests of the claimant to accept the sums agreed between the parties. I accordingly approve the agreed sums and order accordingly. 

11. The remaining heads of loss are all accepted as arising from the admitted negligence. The quantum of each head of loss is in dispute. The outstanding heads are care to date and future care, loss of earnings to date and future loss of earnings, future case management and future costs relating to the Receiver. 

Cost of Care – The Competing Contentions
12. The major issue for resolution in these proceedings is who should bear the cost of caring for C. In outline the competing arguments may be summarised thus. 

13. The defendants assert that the Nottingham City Council ("the Local Authority") has a statutory obligation under Section 21 of the National Assistance Act 1948 (as now enacted and as interpreted by the courts) to provide for C. The Local Authority will pay the costs of her care at The Spinnies, though sharing that cost with the Primary Care Trust ("PCT"). There is thus no requirement for the tortfeasor defendants to make any payment to C by way of care costs. Those costs will all be met from the public purse. 

14. The Local Authority assert that if it is required to fund C's care it is entitled to look to C for a financial contribution towards her care costs from the damages she is awarded. Provision of care funding is in normal circumstances means-tested. Thus, say the Local Authority, once an award is made to C she will have to pay for some or all of her care. This assertion is hotly disputed by the defendants. They submit that the Local Authority cannot as a matter of law take account of any of the fruits of this litigation in assessing any contribution payable by C for her own care. Thus it is that the defendants have joined the Local Authority as Part 20 defendants in these proceedings. They seek against the Local Authority declarations that it is not entitled to charge C for her care, past, present or future, and that the care has been and will be free to her. In those circumstances, say the defendants, they are under no obligation to pay damages in respect of her care. 

15. On behalf of the claimant it is said that she does not wish to be dependent on overstretched public resources. She has a right to full compensation from the tortfeasor defendants. She wishes to exercise that right so as to guarantee that in the future she will enjoy good quality care for the rest of her life irrespective of any changes in policy over local authority funding, whether at local or national level, and irrespective of pressures on public resources which might jeopardise the present arrangements. The dispute between the defendants and the Local Authority illustrates precisely why C should have control over her own destiny. If she has the means to pay for her own care and uses those means for that purpose there can be no arguments in the future about what if anything she should contribute to the cost of that care either now, or, if the rules change, in the future. 

The Statutory Framework and its consequences
16. It is convenient first to consider the relevant statutory framework and its impact on the contentions of the defendants and the Local Authority. 

The duty to provide care
17. A statutory duty is imposed on Local Authorities in certain circumstances to provide residential accommodation to those who need it. 

18. Section 21(1) of the National Assistance Act 1948 (as amended by the Local Government Act 1972, Section 195(6), Schedule 23, paragraph 2(1), the Children Act 1989, Section 108(5) Schedule 13, paragraph 11(1) and the National Health Service and Community Care Act 1990 Section 42(1)) deals with the provision by Local Authorities of accommodation. It provides: 

"(1) Subject to and in accordance with the provisions of this Act, a Local Authority may with approval of the Secretary of State, and to such extent as he may direct shall, make arrangements for providing – 

(a) residential accommodation for persons aged 18 or over who by reason of age, illness, disability or other circumstances are in need of care and attention which is not otherwise available to them …"

19. Section 21(2A) (as amended by the Community Care (Residential Accommodation) Act 1998, Section 1 and the Health and Social Care Act 2001, Section 53) provides that in determining for the purposes of Section 21(1)(a) where the care and attention are otherwise available to a person, a Local Authority shall disregard so much as the person's resources as may be specified in, or determined in accordance with, regulations made by the Secretary of State for the purpose. 

20. The primary legislation therefore empowers the Secretary of State to direct that the Local Authority is under a duty to provide residential accommodation for persons such as C. That duty extends to those persons who are ordinarily resident in the area of the Local Authority, in this case the Part 20 Defendant, as to which no issue arises. Section 21(4) allows for accommodation to be provided in premises managed by the responsible or another Local Authority. That provision is, however, subject to Section 26 of the 1948 Act, which permits arrangements to be made with voluntarily organisations or profit-making organisations for the provision of the accommodation. It is that section that permits the Local Authority to use the private sector care available at The Spinnies. 

21. In determining where C should be placed the Council is required to comply with the National Assistance Act 1948 (Choice of Accommodation) Directions 1992 and the guidance given there under. In the case of a resident such as C who may be unable to articulate a preference the Council is usually required to treat the views of her advocate or other person responsible for her as her own views. 

Payment for the care provided
22. Where accommodation is provided by a third party provider under Section 26 the Local Authority is required to pay for it under the arrangement: see Section 26(2). Thereafter the Council then recovers a proportion or sometimes the whole of the cost of the accommodation from the Primary Care Trust. The PCT's powers to make this arrangement arise under Section 256 of the National Health Service Act 2006. Until January 2008 the Local Authority recovered 80% of the cost of The Spinnies from the PCT pursuant to an agreement dated 7th November 2007. However following a review conducted in January 2008 the arrangement was varied so that the Local Authority now has to pay 50% of the cost, the balance representing that proportion of C's care needs which are deemed to be health care rather than social care needs. 

Recovery of the cost of care from the recipient
23. If an NHS Trust makes a contribution to a person's care under Section 256 it is not entitled to charge that person for it, since Section 1(3) of the 2006 Act re-enacts the principle that the NHS is free of charge unless charges are specifically authorised. No such authorisation applies in the case of C. In those circumstances the PCT is not entitled to charge C for the contribution made by it to her care, regardless of her resources. 

24. However, the position so far as the Local Authority is concerned is legislatively different. The general rule is that a person must pay the full cost to the Authority of the accommodation provided for him: see Section 22(1), (2). However, a person does not have to pay the full cost of the services provided he satisfies the Local Authority that he is unable to pay for the care at the standard rate: see Section 22(3). In determining whether the recipient of services is able to pay, the Local Authority is required to carry out a means-test under specific regulations. The regulations presently in place are the National Assistance (Assessment of Resources) Regulations 1992 as amended ("NAARR"). Those regulations apply whether the accommodation is provided by the Local Authority itself or by a third party. The NAARR must be applied in determining C's ability to pay for residential accommodation. The NAARR are based closely upon and cross-referenced in many places to the regulations governing entitlement to income support, the Income Support (General) Regulations 1987 ("ISGR"). 

Assessment of recipient's liability to pay - capital
25. Regulation 21 of the NAARR, a regulation headed "Calculation of Capital", provides as follows: 

"(1) The capital of a resident to be taken into account shall, subject to 

paragraph (2) be the whole of his capital calculated in accordance with this part …

(2) There shall be disregarded from the calculation of a resident's capital under paragraph (1) any capital, where applicable, specified in Schedule 4."

26. Schedule 4 to the Regulations is headed "Capital to be Disregarded". Paragraph 10 specifies: 

"Any amount which would be disregarded under paragraph 12 of Schedule 10 to the Income Support Regulations (Personal Injury Trust)."

27. Regulation 3 of the 1998 Regulations added a new paragraph 19 to Schedule 4 to the 1992 Regulations in these terms: 

"Any amount which would be disregarded under paragraph 44(a) of … Schedule 10 to the Income Support Regulations (Compensation for personal injuries which is administered by the Court)."

28. Schedule 10 to 1987 ISGR as amended is also headed "Capital to be Disregarded". One such disregard in Paragraph 12 of this Schedule specifies: 

"Where the funds of a trust are derived from a payment made in consequence of any personal injury to the Claimant (my emphasis) the value of the trust fund and value of any right to receive any payment under the trust"

29. Paragraph 44 of this Schedule in its presently amended form specifies: 

"Any sum of capital administered on behalf of a person by the High Court under the provisions of Order 80 of the Rules of the Supreme Court … or the Court of Protection, where such sum derives from – 

(a) an award of damages for personal injury to that person …" (emphasis added)
30. It is clear beyond any peradventure that C does not have nor ever will have any assets other than such damages as she may be awarded in this litigation. The Local Authority submit, however, that it should be entitled to recover from the claimant a refund in respect of payments for past care and the cost of future care at The Spinnies. Such a refund would be on the basis of an assessment which took into account all the damages awarded to her except the sum awarded by way of general damages for pain, suffering and loss of amenities. 

31. The defendants submit to the contrary. They contend that under the statutory framework the whole amount of the claimant's award should be disregarded. Indeed, the Defendants in the Part 20 proceedings seek against the Local Authority a declaration that: "The Claimant will not upon receipt of damages pursuant to this action become liable to pay for the costs of her care." 

32. The issue is one of statutory construction. The question is whether the words: "an award of damages for personal injury" in paragraph 44(a) of Schedule 10 to the Income Support (General) Regulations 1987 as amended include all sums awarded in consequence of such an injury or whether they are restricted to damages in respect of pain, suffering and loss of amenity. Miss Olivia Chaffin-Laird on behalf of the Local Authority submits that I should apply a restrictive construction to the relevant words. She accepts that there is a clear judicial authority to the contrary but argued, persuasively, that I should step back from too close an analysis of the regulations and look at the broad landscape. It cannot, she submits, be right to ring-fence all the damages awarded to a claimant so that none of them can be taken into account even if millions of pounds are awarded by way of the cost of future care. The consequence of such a construction is to protect the tortfeasor from liability for his wrong doing. It cannot, she argues, be reasonable that the Local Authority should not have access to funds which have been awarded for the specific purpose of paying for the care which the Local Authority has a statutory duty to provide. 

33. I have considerable sympathy with the philosophy lying behind these propositions. The difficulty is whether the propositions are right in law. 

34. Miss Chaffin-Laird submits that historically where a person availed himself of Local Authority care the Local Authority was, pursuant to Section 22 and 29 of the National Assistance Act and Section 17 of the Health and Social Services and Social Security Adjudications Act 1983 entitled to look to any of the resources held by the claimant, including any claim he might have had for damages in negligence in order to recoup the costs of the care provided: see Avon County Council v Hooper [1997] 1WLR1605. In 1998 however the National Assistance (Assessment of Resources) Regulations 1992 reversed the effect of that decision and provided that a Local Authority could not look to any award of damages for personal injury for the purpose of such recoupment. Any award was henceforth to be ring-fenced from such claims. 

35. If all damages awarded in a personal injury action were to be ring-fenced the result, submits Miss Chaffin-Laird, would be contrary to general principles and contrary to commonsense and justice. The Regulations should accordingly be narrowly construed. 

36. In Firth v Ackroyd [2001] PIQRQ27 such an argument was considered and rejected. The Local Authority there argued that a distinction had to be drawn between damages "for" a personal injury and damages "in consequence" of such an injury. It was submitted that the purpose of the statutory scheme under paragraph 44 was to ring-fence any damages for pain, suffering and loss of amenity, so they had to be disregarded when an injured person's assets were being assessed. However, damages awarded under any other head - including not only damages for cost of care but also damages under such heads as loss of earnings - had to be taken into account. It was said that such a construction was consistent with the definition of "personal injury" or "personal injuries" to be found in other statutes and was consistent with the trend in personal injury litigation to enable public expenditure to be recouped from unsuccessful defendants. 

37. The contrary argument was essentially to the effect that if that had been the intention of the legislature it would have been made plain by the inclusion of the words: "for pain, suffering and loss of amenity" in the appropriate places. The distinction sought to be drawn by the Local Authority was, it was argued, artificial and inconsistent with other legislation. Further, support for the broader construction was to be found in a number of decisions by Social Security Commissioners. 

38. I have carefully considered the relevant statutory provisions and the subordinate legislation. In my judgment the plain effect of that legislation is that in making any assessment of the claimant's capital for the purpose of determining her liability to reimburse the Local Authority for the cost of her residential accommodation and care the whole amount of any award to the claimant in these proceedings must be disregarded and I so find. 

39. I consider the reasoning of HHJ Taylor in Firth (supra) to be compelling. As he pointed out, if an injured claimant recovers damages for: 

(a) the pain, suffering and loss of amenities he has endured because of his injuries; 

(b) the earnings he has lost because his injuries prevented him from working; and

(c) the costs of the care provided for him while recovering from his injury, 

(b) and (c) are just as much damages "for" the injury as (a). All the heads of damage equally flow from the injury. 

40. Further, other legislation using similar words is also consistent with such an interpretation. Accordingly since C does not have and is never likely to have any capital or other means which can be taken into account by the Local Authority under the current legislation the only assessment which can properly be made of her ability to pay for her residential accommodation and care out of capital must be nil. The Local Authority, cannot therefore lawfully seek any reimbursement for the costs of such accommodation and care from the capital of the claimant. 

Assessment of recipient's liability to pay – income
41. What about any income derived from that capital? Again, I reach the conclusion that this avenue does not assist the Local Authority either. Periodical payments made in consequence of personal injury are treated as income: see Regulation 16(5) of NAARR 1992. Regulation 15 deals with income other than earnings. Sums specified in Part I of Schedule 3 are to be disregarded in the calculation of income in accordance with Part II of that Schedule. 

42. Part I of Schedule 3 is headed: "Sums to be disregarded". Paragraph 14 of Schedule 3 provides that there shall be disregarded "any income derived from capital to which the resident is…beneficially entitled but …not income derived from capital disregarded under paragraph 1 [temporary resident], 2 [premises], 5 [business assets], 10 [personal injury award in a trust] or 16 [ intended premises] of Schedule 4." Paragraph 19 of Schedule 4, which relates to income from a personal injury award administered by the Court of Protection, is disregarded as capital under Paragraph 19 of Schedule 4 and Paragraph 19 is not one of those provisions mentioned in Paragraph 14 of Schedule 3. 

43. Since paragraph 19 of Schedule 4 is not excluded, the effect of Regulation 22(4) is that the income derived from an award of damages for personal injury which is being administered by the Court of Protection is treated as capital for the purposes of determining whether care and attention would be otherwise available within the meaning of Section 21. In the circumstances of this case as it seems to me I am bound to follow the conclusions of the Court of Appeal in Crofton v National Health Service Litigation Authority [2007] 1WLR923 where at paragraph 58 the Court held: 

"The position with regard to Section 21, therefore, is that where a Claimant is awarded damages for personal injury that are administered by the Court of Protection, the sum awarded and any income that might be derived from that sum are disregarded at the threshold stage. They cannot be taken into account for the purposes of deciding whether the Claimant is in need of care and attention which is not otherwise available."

44. A mere reading of this tortuous analysis of the labyrinthine legislative provisions is sufficient to persuade me to add my name to the roll call of those who have condemned these regulations as being obscure, opaque and convoluted. I echo the observations of the learned editors of the current edition of McGregor on Damages (17th Edition Para 35-208) that it is high time these legislative provisions were drastically improved. As the editors observe: 

"Until change comes there can be neither certainty nor fairness for personal injury victims. What is the position where there is a conventional lump sum award, with no trust and no structure? Why should there be a difference between the claimant with an award administered by the Court of Protection and the claimant who has agreed to the sum awarded being placed in a personal injury trust? What is the position where claimant and defendant consent to an award by way of periodical payments? Why should a claimant's position be worsened by agreeing to a structured settlement?" 

45. All those questions demand answers and speedy ones at that. The Law Commission has consulted on this issue and it is to be hoped that proposals are put forwarded which are acceptable to the legislature that resolve the present morass. 

46. It may be that the cavalry, or at least the front runner of it, is about to arrive. After the hearing of this action news reached the parties that Parliament is in the process of amending some of the Regulations which were the subject of argument in the case. The National Assistance (Sums for Personal Requirements and Assessment of Resources) Amendment (England) Regulations 2008 were laid before Parliament on 11th March and came into force on 7th April. The parties are agreed that nothing in the new regulations in fact affects the matters that require resolution by me, but it is obvious confirmation that changes affecting the rights and obligations of person dependant on state support do take place. 

The Declarations 
47. In the light of my findings on the existing legislative provisions I make the following declarations. 

(1) The claimant is a person "unable to pay" for the accommodation provided to her under the National Assistance Act 1948 and hence pays a sum less than the rates agreed between the Local Authority and the service provider at The Spinnies, namely a sum assessed under section 22(3) and 26(3) of the 1948 Act. 

(2) The Local Authority has no power to alter the assessed sum or sums retrospectively and to increase the sum payable by the claimant for any period prior to the date on which her damages are assessed.

(3) The Local Authority has no power to treat the claimant's accommodation at The Spinnies as "otherwise available" to her within the meaning of section 21(1)(a) of the 1948 Act for any period prior to the date on which her damages are assessed in these proceedings.

(4) On the proper construction of the National Assistance Act 1948 and the National Assistance (Assessment of Resources Regulations) 1992 and on the assumption that the claimant's damages are administered by the Court of Protection on her behalf, the Local Authority is and (subject to any change in the legislation) will in the future be, required to disregard as resources the following sums when assessing the sums payable by her pursuant to sections 22(3) and 26(3) of the 1948 Act:

a. The capital sum constituted by the award of damages for personal injury;

b. Any interest or other income from the investment of that sum which is retained by the Court of Protection;

c. Any payments made out of monies held by the Court of Protection to the claimant, to her receiver, or any other person for the claimant's use;

d. Any payments made out of monies held by the Court of Protection to a third party on the claimant's behalf.

(5) The Local Authority has no power to treat the claimant's accommodation as "otherwise available" to her within the meaning of section 21(1)(a) of the 1948 Act for any period after the date on which her damages are assessed.

48. For the avoidance of doubt the declarations made in Paragraphs (4) and (5) above bind the parties only so long as there is no material change in the National Assistance Act 1948, the secondary legislation made under that Act or any statutory re-enactment (with or without amendments) of those provisions. With the appetite for reform clearly strong, at least amongst both practitioners and the judiciary, it cannot be long before there are indeed material changes made in the legislation. Once such changes are made the declarations as to the future cease to have effect and no doubt there will be yet further litigation to determine the consequences of the new legislation. 

i. I should also make clear that nothing in the declarations made is intended to prevent the Local Authority from claiming some of C's state benefits, currently at the rate of £51.65 per week, if such a claim would be appropriate. 

ii. In fact these declarations will have little consequence on past liability and none on future liability if the claimant is entitled to recover the whole of the cost of her future care from the tortfeasor defendants, the issue to which I now turn.

The Spinnies – Present and Future
49. With the consent of all parties I visited The Spinnies informally immediately after the conclusion of the hearing of these proceedings. The Spinnies is a large Victorian house set in extensive grounds. There were 4 residents living there at the time of my visit, the maximum permissible number. They are all of a similar age to C. All those who have considered the care presently provided to C are satisfied that the present placement is meeting her needs. Having considered that evidence and visited The Spinnies myself I unhesitatingly accept that conclusion. 

50. The facilities available to C and the care regime provided for her are excellent and well suited to a girl of her age with her disabilities. She enjoys swimming and she has been introduced to horse riding, which also gives her some pleasure. Her principle delight, however, is her music, though because of her disabilities she destroys her personal CD player at the astonishing rate of about 1 each week. Within the grounds there is a hot tub, a protected trampoline, and other play areas. Inside the house C has her own bedroom, and the use of a sensory room, a games room with table football and the like, and a quiet room. The staff are friendly, engaging and clearly committed to their work. C also receives specialist help from therapists who provide reflexology, shiatsu, no hands-massage, aromatherapy and chiropody. There is always a carer available to look after C at any time. 

51. All that being said, C remains profoundly disabled. She communicates largely through her behaviour. She has a vocabulary of a few words only and is able to sign a few more in her unique method. She is effectively blind. She has made some progress since moving to The Spinnies, particularly in terms of her aggressive and destructive behaviour. However, she remains, and in my judgment will continue to remain, someone who requires intensive, compassionate and carefully structured care for the rest of her life. 

52. It is the case for the Defendants that at The Spinnies C has a home for life. The Director and owner of Creative Care is Richard Wass, who gave evidence before me. He has a degree in Autism and also undertakes seminar work for Birmingham University. His professional background is working with those who have severely challenging behaviour. Mr Wass impressed me as a dynamic, committed and motivated man who well understands the needs of young people experiencing severe behavioural disorders and disabilities. He has previously managed homes in the private sector and has now, no doubt noticing a gap in the market, chosen to embark on what I consider to be an entrepreneurial approach to the provision of care for them. He is the owner not only of The Spinnies but two other small residential homes for young people suffering from severe disabilities. He plans to expand his estate further by the acquisition of two further properties which it is proposed will offer similar facilities. 

53. Mr Wass is now only 33 years of age and although he maintained that an estate of 5 such homes was the extent of his present ambitions I consider it entirely possible that in the future he will expand his business activities still further. He explained that The Spinnies is presently registered as a Children's Home and accordingly can take children up to the age of 20. He is in the process of changing his registration to Young Person's Service, which will permit him to care for residents up to the age of 24. He considers that at that stage he will probably change his registration to Adult Services which would entitle him to provide care for residents up to the age of 65. He told me that his aim, at least at present, is to continue to provide a home for the young people now resident at The Spinnies for the rest of their lives and if necessary he would seek to alter his registration beyond the age of 65 if necessary. 

54. The facilities provided for C and the other young people who live at The Spinnies and the way in which it is presently run would clearly not be appropriate for older residents. Notwithstanding what I accept is the genuine view of Mr Wass as to his future intentions I have considerable doubts that The Spinnies, certainly in its present form, could or would provide a home for C for life. 

55. Although it is the ethos of The Spinnies that it should be run as a family home there is in reality little or no interaction between the residents. As Mr Wass explained, C's primary source of communication is her behaviour. She has the greatest difficulty in communicating at all, even with her dedicated and devoted carers. Her carers will in any event inevitably change frequently as staff move on. She is effectively blind and has an IQ of about 25. The prospect of her forming any significant relationships with other residents is, in my judgment and having seen her at The Spinnies, remote in the extreme. It would be wholly wrong to approach C's future on the basis that in some way she will become part of a happy family group in which she could comfortably grow into young adulthood, middle age and old age. It is simply not like that. 

56. The challenge presented by C and residents like her is to seek to achieve some small level of progress in modifying and ameliorating her destructive and aggressive behaviour. That has and will continue to be achieved for at least the short and perhaps medium term but as a matter of commonsense there will inevitably come a stage when no further progress can be made. What will then be required is a comfortable and supportive environment in which C's needs can best be managed. That in turn will require, in my judgment, a different form of care to that presently available to her and although there will be ongoing challenges facing the carers responsible for C they will be very different challenges to those existing at present. 

57. Mr Wass obviously has a real facility for dealing with young people and I got the clear impression that it is in dealing with young adults that Mr Wass is particularly gifted. The other homes which he presently operates and the further properties he intends to acquire will all deal with older children or young adults. On the balance of probabilities and having considered all the evidence, including my own visit to The Spinnies, I am satisfied that her present placement, ideal as it is for C at present, is unlikely to offer her a home for life even if funding was available. Mr Wass is under no obligation to keep her there: he is entitled to terminate the contract under which she is resident on 1 months notice and the Local Authority need give only 3 months notice to terminate the contract. 

58. Even aside from any contractual and practical uncertainties C does not have a placement for life whilst dependant on the Local Authority for her funding. Her placement is subject to annual review. The Local Authority makes it clear that it would wish to recover from the damages awarded to C the costs it presently bears. I have found that it is not entitled so to do. However the fact that the Local Authority wishes to pursue such a recovery demonstrates a desire on their part that C should be self-funding if that is possible. I have little doubt that if – or rather, when – the current legislation is amended this aspect of the claim will be re-visited. The continuing and wholly understandable pressure upon the legislature to change the present law is very considerable. If the present policy were to change, as in my view it will, that creates still further uncertainties so far as C's future care is concerned. 

59. Further, the Local Authority is acutely conscious of the present level of cost they are incurring. On this issue I heard evidence from Doreen Harty, the Head of Business Unit for Health and Disability at the Nottingham City Council. She has overall conduct of any provision of care in relation to C. I formed the clear impression that she was personally sympathetic to C and would, if circumstances permitted, wish to see her accommodated either at The Spinnies or in some comparable facility for the rest of her life. I consider that Ms Harty was an honest and objective witness: I wholly accept her evidence. 

60. Ms Harty explained that whilst C remains within the care of the Local Authority her support package will be continually monitored, revised and assessed so as to balance the provision of appropriate care with the best financial options. New National Guidelines for assessing those in care such as C were issued in October 2007. The new guidelines operate under a formula which leaves much less to the discretion of the Local Authority. It was under the new guidelines that the apportionment between the costs met by the Local Authority and that met by the PHT was altered from a ratio of 80:20 to 50:50. That development indicates the financial uncertainty for the future. The present cost of keeping C at The Spinnies is about £2,586 per week. Until the reassessment the Local Authority were required to pay 20% of that sum, namely about £646 per week. Under the new arrangements they are now required to pay £1,293. The difference is self evidently large and projected over many years will amount to a very significant uplift so far as Local Authority resources are concerned. 

61. The cost of keeping C at The Spinnies is very high. The standard cost for residential care paid by the Local Authority amounts to about £350 per week and the average cost is £600. The cost of keeping her at The Spinnies puts her in the top 10 most expensive residents supported by Nottingham City Council. 

62. Ms Harty emphasised, and I accept, that the Local Authority has always to be aware that they are spending public money and they must ensure that they get the best value for that money. When C was placed in a unit for 16-19 year olds in February 2007 it was not then considered that she would be there for the rest of her life. It was a high cost placement with no alternative available to the Local Authority at the time. However in the reasonably near future there will be viable alternatives. It is expected that there will be a number of new providers offering care which the Local Authority would maintain was adequate for C in the Nottinghamshire area in the relatively near future. The units are likely to be considerably larger than The Spinnies but the cost will be significantly lower, perhaps around £1,600 each week as against the present cost of £2,500. In addition there are increasing numbers of people who require to be supported by the Local Authority: the number of people with learning disabilities is rising all the time which again will put increasing pressure on the finite resources available. 

63. If it became necessary to reduce the cost of C's present care the first step would be to seek to negotiate a reduction in the level of fees charged by The Spinnies. That inevitably that would only be achieved by reducing the level of care and the facilities now available to C. Ms Harty made it plain that there could be no guarantee that The Spinnies would remain an option for C for the indefinite future. She would personally like to keep her there but she does not have an endless bucket of money and sometimes has to make tough decisions driven by the limited resources available. Sometimes, she conceded, the Local Authority had to accept second best. She thought that the present level of costs is higher than the Local Authority would expect to pay even for someone with C's disabilities. She is receiving first class care but there can be no assurance that the standard of care she presently receives will continue in the foreseeable future. If C was paying for herself that relieves the pressure on the Local Authority budget. Further, if The Spinnies ceased to be available to C for whatever reason and she had to be moved she would have far greater options available to her if she was self-funding. 

64. In summary, Ms Harty's evidence comes to this. Everyone agrees that C should stay at The Spinnies or an equivalent establishment for life if possible. That can be achieved if she is self-funding. However, C is in a high cost placement and is a substantial drain on hard-pressed resources. Ms Harty has no choice but to seek to minimise those costs. That may mean trying to negotiate a reduction in the fees for The Spinnies with consequent compromise in the quality of care and facilities provided to C or it may mean moving her. New, cheaper, larger and untested care provision is shortly to become available. Ms Harty will have to consider that for C. She would like to be able to say that the Local Authority would not have to move her but she is quite unable to commit herself to that proposition. She has had to make hard decisions in the past and accept second best by reason of limited resources. She may have to do the same with C. C's best chance of staying at The Spinnies or an equivalent would be if she was self-funding. As I have made clear, I accept Ms Harty's analysis of the future risks so far as the Local Authority is concerned. 

65. I accordingly find that it is highly unlikely that The Spinnies will provide a home for life for C if she remains funded by the Local Authority and the PCT. It is far from certain that she will have a home for life there even if privately funded, but her chances of achieving that or its equivalent are much greater if she is able privately to fund her care. 

66. In addition to the constraints on the Local Authority budget, if C has to rely on State provision she is, in my judgment, exposed to far greater uncertainty in terms of funding. The rules on what if any contribution C has to pay for her care are Byzantine and inconsistent. They are plainly ripe for reform. Judges have repeatedly drawn attention to the wholly unsatisfactory nature of the statutes and regulations under which the contribution to be made by someone in C's position are calculated. It is quite possible that the rules will change so that her award is brought into account in the future. She could thus lose other elements of her award intended for different purposes simply in order to fund her placement. 

67. The current annual cost of care provision at The Spinnies is agreed at £134,546. It is agreed that this represents the cost of providing reasonable care for the claimant and is the sum to be taken for calculating the future care claim. The life time multiplier is agreed at 28.94, producing a future care claim after allowance has been made for a recent increase in fees of £3,893,766. Who should bear this cost? The defendants assert that the Local Authority has a statutory obligation to provide for C and should accordingly be responsible for footing the bill. That statutory obligation absolves the defendants from any liability for it. The Local Authority will pay for her to be cared for at The Spinnies or wherever else she is placed and thus there is no requirement for them as defendants to make any payment to C by way of care costs. She will be cared for at public expense and accordingly she has suffered no loss so far as her cost of future care is concerned. For the Defendants Mr Faulks QC submits that on the evidence and on the balance of probabilities C will continue to receive her care at The Spinnies free of charge for the rest of her life notwithstanding her award of damages. That being so she will have suffered no loss under this head and she should not therefore be entitled to receive any sum under that heading. 

68. On behalf of the Claimant Mr Godsmark QC submits that C has a right to full compensation from the tortfeasor defendants who, by their negligence have put C into the position where she requires such care. If she receives full compensation she will essentially be guaranteed good quality care for the rest of her life without the future uncertainties of changes in policy, pressure on public resources, and being moved to somewhere cheaper because it is less expensive and not necessarily providing the same level of care. She should not be required to bear the risk that public funding of her care may diminish and that in consequence the quality of that care maybe reduced. 

69. Having considered the submissions of the parties and the authorities drawn to my attention I consider that the proper approach to the assessment of damages for future care where there is a possibility that future provision will be made by the State is as follows. First, C is clearly entitled to damages to satisfy her reasonable needs for care in the future. It is for the Court to determine what is reasonable. Where a Claimant is sentient and able to express a view then the wishes of the Claimant will be very important and may even be determinative on the question of what is reasonable. However where, as here, the Claimant is incapable of expressing any wish or at least where it is not possible reliably to ascertain what her wishes are I must consider what is reasonable in terms of the competing proposals being put forward by the parties. 

70. If the statutory provision meets and, on the balance of probabilities, will continue to meet, the Claimant's reasonable needs then the Claimant will not have to pay for private provision in the future and she establishes no loss under this head. Such a conclusion is so even though it might be thought that it should be the tortfeasor rather than a public body that should be required to meet the costs of future care. Further, in deciding whether statutory provision will be made in the future I am entitled to have regard to the right to enforce the statutory duties of the public authority. 

71. Relying on those principles the defendants submit that if the evidence demonstrates that care which satisfies the Claimant's reasonable needs will be available free of charge in the future then she will in fact sustain no loss and cannot recover for the cost of future care. However the burden of proof is on the defendants to prove that the claimant would have access to State funded care in the future which will provide her for the rest of her life with her reasonable needs for care. 

72. In the light of my findings of fact, together with my view about the probabilities of C remaining at The Spinnies indefinitely even if funding was available, I am satisfied that the defendants fail to establish that C's reasonable needs for care in the future will be provided by the Local Authority. Whilst as the law presently stands C will have access to State-funded care in the future, that care is unlikely to provide her with the quality of care she presently enjoys for the rest of her life. The only way to ensure that she does receive such care in the future is for her to be self-funding. 

73. In my judgment there is no reason in principle why she should give up that option at the behest of the tortfeasor defendants and make herself dependent on the State. She has an immediate right to full compensation from the tortfeasor. She is entitled to look to the tortfeasor for such compensation. She is not obliged to make herself dependent on State resources. On the evidence it would be folly for her to do so if the aim is to ensure, as all the experts agree is appropriate, that she stays at The Spinnies or at some comparable establishment. For the avoidance of doubt I find that it is reasonable for C to choose to be self-funding as opposed to relying to any extent on state provision for her care, and reasonable for her to make that choice immediately. No one suggests that there is any half-way house available in the circumstances of this case, whereby for example the Local Authority met part of the necessary care costs with the tortfeasors topping up any shortfall. In those circumstances and in the light of my findings of fact I conclude that the defendants are liable to pay the costs of past care, to the limited extent indicated, and the costs of future care to the claimant subject to the question of mitigation of damages and double recovery. 

Mitigation of damage
74. It is submitted on behalf of the defendants that if C were awarded the costs of her future care and did not, instead, rely on the statutory obligation of the Local Authority to provide accommodation for her she has failed to mitigate her loss. She must, it is argued, apply for and take the accommodation which the Local Authority are required to provide for her even though she has an established right of full recovery against the tortfeasors. I accept that the claimant must take all reasonable steps to mitigate the loss to her consequent upon the defendants' negligence and she cannot recover damages for any such loss which she could have avoided but which, through unreasonable action or inaction, she has failed to avoid. The claimant cannot recover for avoidable loss. 

75. But the loss sustained by the claimant here is fixed and established. It is, for present purposes, the cost of her future care. She cannot avoid or reduce or mitigate any part of that loss. The question here is not one of mitigation of loss, but who should pay for it. In any event, as I have made clear, in my judgment it is entirely reasonable for the claimant not to rely on the statutory obligation of the Local Authority to provide for her where the alternative of recovery from the defendants is available to her for all the reasons articulated in this judgment. Even if matters were otherwise equal as between relying on the Local Authority and recovering from the defendants – which they are not – the claimant would be fully entitled as a matter of law to choose to pursue the tortfeasors. The argument of the defendants is simply unsustainable. The loss of the claimant remains the same whoever foots the bill. I am quite satisfied that there is here no question that the claimant will recover for avoidable loss. 

Double recovery
76. It is of course trite law that the claimant cannot recover twice for the same loss. Those representing the claimant were well aware of this potential problem. They sought to overcome it by offering to the court, through Mrs Miles the Deputy, an undertaking. She gave evidence that she was prepared to give an undertaking as Deputy not to seek statutory funding for C's care, such undertaking to be qualified on whatever terms were appropriate. But when that proposition was explored it became apparent that it was fraught with difficulty. Mrs Miles had not identified the terms of any qualification to the undertaking, such as the circumstances in which she might be released from it, nor was she even sure that her terms of appointment as Deputy entitled her to offer it. She further accepted that any undertaking she gave would be personal to her and that she could not bind her successors. It was later suggested on behalf of the claimant that a suitable undertaking would be "not to make any claim for public funding of the care of the claimant under section 21 of the National Assistance Act 1948 or any equivalent subsequent legislation without leave of the Court or the Court of Protection." 

77. I am far from satisfied that there is any proper legal basis for Mrs Miles to give the undertaking she offers, and it would certainly not bind her successors. In any event I regard any such undertaking as impractical and undesirable. It cannot be right to devise an undertaking dealing with the circumstances in which a gravely disabled person is or is not permitted to avail herself of assistance offered by the Local Authority even with the caveat proposed. 

78. On the other hand, I have the evidence of Mrs Miles, which I unhesitatingly accept, that she, the Deputy in effective control of the management of C's financial affairs, is very much of the view that C's future care should be privately funded. In those circumstances I find that, providing the court orders that the tortfeasors meet the cost of future care, Mrs Miles will not require the Local Authority to provide the claimant with care under its statutory obligations in the future, at any rate in the absence of some wholly unexpected development which compels hers to abandon her stated intention to rely on private funding. I am further confident that I can rely on any future Deputy taking precisely the same view. Such successor will be appointed by the Court of Protection and will unquestionably be a person of probity and integrity entirely fitted to be trusted not to abuse their position. 

79. In those circumstances no question of double recovery arises. The claimant will recover her loss from the tortfeasors instead of recovering from the Local Authority, not as well as recovering from them. 

80. The cost of past care at The Spinnies is agreed in the sum of £18, 947. However in the light of my findings and the declarations I have made the Local Authority accept that they cannot assess retrospectively and thus this sum is not recoverable from C. The only element of past care that is recoverable is the sum of £1,571.64 ( which may require updating by the time this judgment is handed down) by reference to benefit entitlement. The cost of future care for the claimant is agreed at £3,893,766. I find that the defendants are liable to the claimant in full in respect of both sums. 

Loss of Earnings to date and continuing
81. The parties accept that but for her injury C was likely to have been of low average intelligence and capable only of unskilled or semi-skilled work. As to past loss, the claimant restricts her claim to the minimum wage and discounts the period of the claim by 15% to reflect the possibility that she might not have held continuous employment from her notional school leaving age of 16 to the date of trial. That produces a figure of £20,000. 

82. As to future loss of earnings the claimant seeks damages in the sum of £215,706. The claim is calculated by taking average earnings in 2006 for unskilled or semi-skilled occupations at £266.10 per week and increasing that sum by 3% to 2008 levels producing an annual amount of £14,680 per annum gross, an equivalent to £11,826 per annum net. A full working life multiplier to age 65 is 26.83 (Ogden 6 Table 10) The claimant accepts that this multiplier must be reduced for periods of non-work and submits, accepting that C was of limited uninjured educational potential, that the appropriate discount should be 32%, relying on the discount recommended in the Ogden 6 tables. That, it is argued, sufficiently reflects the uncertainties of future employment for an uninjured C: she may, it is said, have had a good work history; she may have had a poor one. The discount predicts her earnings losses on the basis of 1/3rd of her working life unemployed, and produces the figure sought on her behalf under this head. 

83. For the defendants it is submitted that even uninjured C would have had very limited capacity for work. Her genetic background, her home environment, her probable moderate learning disability even uninjured and her dysfunctional family background all combine to make it doubtful whether C would have had any significant employment during her life. The defendants take no issue with the claimant's mathematics, but submit that the discounts do not sufficiently reflect the realities so far as C is concerned. Without seeking to rationalise their approach further the defendants suggest that damages in the sum of £10,000 up to the date of trial and future earnings of £100,000 are generous sums to compensate C under these heads of claim. 

84. Having regard to the family background, C's agreed limited uninjured potential and all the evidence in the case I am persuaded that C's employment prospects were speculative. She came from a culture where her family relied on State benefits and where the incentive to obtain and keep employment was not strong. The claimant's proposed discounts representing the possibility that C might not have held down continuous employment both to date of trial and thereafter do not, in my judgment, sufficiently reflect the realities of her situation. I accept, as Mr Godsmark argues, that she might have had a good work history, but I regard that possibility as somewhat remote. More likely, her employment would have been sporadic throughout her working life. I find that the appropriate discount to reflect that conclusion for the period up to trial is 40% and for future loss the appropriate discount is 50%. Subject to the accuracy of my arithmetic that produces an award for past loss of earnings of £14,390 and for future loss of £158,645. 

Future Case Management
84. Past case management costs are agreed at £5,839. It is not disputed that C will require a Case Manager for the future. The dispute between the parties relates only to the cost of providing that service. 

85. The claimant's present Case Manager is Mrs Ainsworth. She gave evidence before me. She has been performing that rôle since 2004 and knows C. She considers that during periods of stability in C's life she should visit C once every 6 weeks for about 3 hours each time as a routine, amounting to 24 hours each year. She also anticipates two additional crisis intervention visits each year lasting 5 hours and thus making an additional 10 hours, totalling 34 hours in all. Including travelling time and costs that amounts to £4,340 per annum. The application of the agreed whole life multiplier of 28.94 produces £125,600 for the standard aspects of case management. Mrs Ainsworth further considers that it is reasonable to expect that C will move placement 3 times in her life. During those years the task of the Case manager will be more onerous, requiring much more intensive and active intervention resulting in an additional cost of £8,680 for each of the 3 years. Applying the appropriate multiplier of 2.53 to that sum produces an additional claim of £21,960 making a total claim under this head of £147,560. 

86. Mrs Ainsworth points out that C has no family who are able to take an active part in her management. There is accordingly an imperative need for someone to watch over C and her care regime and to act as her advocate. In particular there should be someone experienced in place to monitor the quality of care provided to C over the years and make recommendations if she has to move. 

87. The defendants accept that it is important for C to have the security of a case manager, but submit that the intensity of management proposed is simply not justified. They submit that the proper sum under this head is £32,992 based on an annual cost of £1,140. Mr Faulks QC points out that this is not case management in the ordinary sense, where the client is living at home and the case manager has to ensure that a team of properly trained carers are in place. On the contrary, all the evidence demonstrates that Mr Wass and his team have shown themselves capable of providing a high standard of care. Further, the company running The Spinnies is appropriately registered and thus standards will be monitored of the client at home. No such services are required of her in this case. 

88. Miss Douglas, the defendant's care expert, initially considered that 2 visits a year together with regular telephone contact would be sufficient, though in evidence she resiled from that position and accepted that rather more input might be reasonable. 

89. That said, I conclude that there is force in the defendant's submission. C is receiving excellent care at present. So long as she remains at The Spinnies under its present management there is no reason to believe that will change. Routine visits by a Care Manager at the frequency and particularly the length – close to 3 hours each visit - proposed by Mrs Ainsworth are simply an unnecessary luxury. Nor do I consider that the need for crisis intervention at the frequency and length proposed is established. Further, as and when C moves it is reasonable to assume she will be placed in an establishment providing a similar level and standard of care. 

90. I do however accept that it is reasonable to assume that C will move placement 3 times in her life. At such times the role of the Case Manager will be very important in ensuring that a suitable new placement is identified and thereafter in supervising the arrangements under that new regime thoroughly in the first few months. I accordingly find that the claim for £8,680 on the occasion of each anticipated move is justified and after applying the appropriate multiplier of 2.53 I award the sum of £21,960 for that aspect of case management. For the rest, making some allowance for very occasional crisis intervention, I consider that a total of 18 hours per annum for a Case Manager together with travelling costs will properly and reasonably protect C's position. On the figures presented by Mrs Ainsworth, which as rates I find to be reasonable, the appropriate multiplicand is £2,650. The agreed multiplier of 28.94 produces £76,691 which together with the sum of £21,960 makes the award under this head a total of £98,651, again subject to the accuracy of my arithmetic. 

Future Costs for Court of Protection and Deputy
91. The claimant seeks an award under this head totalling £165,742. Of that sum, future Court of Protection costs are agreed at £21,042. The dispute concerns the balance. The claimant's Deputy is currently Mrs Miles, a very experienced professional Deputy, appointed to that position by the Court of Protection and also the claimant's litigation friend. She gave evidence before me and impressed me as a scrupulously careful and realistic professional who fully understood her rôle and the duties expected of her. The approved charging rate for her services is £203 per hour exclusive of VAT. Mrs Miles assesses that she is likely to spend between 20-25 hours each year on the affairs of the claimant and claims £5,000 per annum accordingly – which in fact equates to about 21 hours each year. The total claimed is calculated by applying to that sum the agreed whole life multiplier 

92. The defendants called no evidence on the issue, but suggest that the proper award should be based on a figure of £1,000 per annum – about 4 hours a year. Mr Faulks submits that this would be quite sufficient to pay for anything the Deputy needed to do, though on what evidential basis was never clear to me. 

93. I reject the submission of the defendants without hesitation. The responsibility of a Deputy in a case such as this is considerable and provides an essential tier of management in caring for C, who has no one other than the professionals to guard her interests. I give full weight to the fact that there will be a Case Manager in place but conclude on the essentially unchallenged evidence of Mrs Miles that the annual sum claimed is reasonable, proportionate and appropriate. I accordingly award the sum of £165,742 under this head of claim. 

Conclusions
94. The parties were agreed that the form of the award and the precise terms of my Order should await the determination of the disputed issues. Accordingly this case will be listed again at the convenience of the parties either for approval of an agreed Final Order or for further submissions. In order to permit constructive dialogue to take place between the parties, the usual embargo on disclosure of the contents of this draft judgment is relaxed to enable disclosure to all those affected by this litigation including the parties, counsel, solicitors, and any financial advisers. 

95. At the adjourned hearing I will also consider any application for permission to appeal. 

96. Finally I should like to acknowledge my immense gratitude to all counsel appearing in this case, whose assistance has been invaluable. 
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Lord Justice Dyson: this is the judgment of the court.

Introduction
1. The claimant is a patient who sues by her litigation friend. She was born on 11 April 1988. She claims damages for personal injuries, loss and damage suffered by her as a result of the negligent failure of the defendants to ensure that her mother received a rubella vaccination before she became pregnant with the claimant. As a result, the claimant was born with congenital rubella syndrome. She has had a difficult family background and when she was 12 years of age, she was placed in a local authority care home for children with learning difficulties. Under the terms of an order of the Court of Protection made on 3 June 2003, Mrs Susan Miles was appointed as Receiver (now Deputy) to manage the claimant's property and affairs. In February 2007, the claimant was placed at The Spinnies, a private care home run by Creative Care Limited where she remains pursuant to a contract between that company and Nottingham City Council ("the Council"). The cost of her accommodation and care is borne 50:50 by the Council and the Primary Care Trust ("PCT"). 

2. The claimant is severely disabled with a low IQ and significant behavioural problems. She has a vocabulary of no more than a few words and is able to sign a few more. She is effectively blind. She has made some progress since moving into The Spinnies, particularly in relation to her aggressive and destructive behaviour. But as Butterfield J from whom this appeal is brought put it at [51], "she will continue to remain someone who requires intensive, compassionate and carefully structured care for the rest of her life". Her life expectancy is to the age of 68.5 years. 

3. Proceedings were issued in 1990. On 7 February 2000, an order was made by consent with the approval of the court that there be judgment for the claimant against both defendants. Damages were assessed by the judge after a 3 day hearing. Many of the heads of loss were agreed (subject to the approval of the judge). It is a measure of the seriousness of the claimant's injuries that the approved agreed sum for pain, suffering and loss of amenity was £180,000. Applying the agreed whole life multiplier of 28.94, the judge awarded the total sum of £3,893,766 in respect of the cost of the claimant's future accommodation and care. This was based on the current annual cost of providing accommodation and care for her at The Spinnies, which, it was agreed, was the accommodation and care that reasonably met her needs. It is this element of the award that has given rise to the appeal. 

4. This case raises once again the question of whether a claimant's care and accommodation costs should be borne by the tortfeasor or by the local authority that is charged with the statutory duty of making arrangements for providing care and accommodation for the claimant. 

5. The judge himself gave permission to appeal. He held that there should be no reduction in the claimant's damages to reflect the ouncil's duty. The defendants appeal against that decision. He also accepted the defendants' submission that, on a proper construction of the relevant statutory material, all of the damages awarded to the claimant for personal injury fell to be disregarded by the Council when determining whether it had a duty to provide accommodation and care for the claimant. The Council maintained before the judge that the cost of providing accommodation and care did not fall to be disregarded. It appeals against the judge's rejection of its argument on this point. 

The relevant statutory provisions
6. Section 21(1) of the National Assistance Act 1948 ("NAA") provides that a local authority "may with the approval of the Secretary of State, and to such extent as he may direct shall, make arrangements for providing (a) residential accommodation for persons aged eighteen or over who by reason of age, illness, disability or any other circumstances are in need of care and attention which is not otherwise available to them." Section 21(4) provides that accommodation can be provided in premises managed by the responsible or another local authority. That provision is, however, subject to section 26, which permits arrangements to be made with voluntary organisations or profit-making organisations for the provision of the accommodation. Board and other services such as personal care may be provided in conjunction with the accommodation: see sections 21 (5) and 26(4A). 

7. In determining for the purposes of section 21(1) whether care and attention are "otherwise available" to a person, sections (2A) and (2B) require a local authority to disregard so much of the person's resources as may be specified in, or determined in accordance with, regulations made by the Secretary of State. 

8. The relevant regulations are the National Assistance (Residential Accommodation) (Disregarding of Resources) (England) Regulations 2001 ("NARADRER"). Regulation 2(1) of NARADRER provides that capital shall be disregarded if it does not exceed the capital limit for the purposes of section 22 of the NAA. The capital limit is currently £22,250. Regulation 2(2) provides that a person's capital is to be calculated in accordance with the National Assistance (Assessment of Resources) Regulations 1992 (as amended) ("NAARR"). 

9. As regards charging, the general rule is that a person must pay the full cost to the authority of the accommodation provided for him (section 22(1) and (2)). Where accommodation is provided under section 26, the obligation is ordinarily to refund the payments made by the local authority to the provider instead of having to pay for the accommodation (section 26(3)). Arrangements may, however, be made for payments to be made by the service user direct to the provider if everyone agrees (section 26(3A)). 

10. A person does not have to pay the full cost of the services, however, if he satisfies the local authority that he is unable to pay or refund (as the case may be) at the "standard" or "full" rate (sections 22(3) and 26(3)). In determining whether the service user is able to pay, the local authority is required to carry out a means-test under the NAARR (section 22(5) and 26(3)) 

11. The NAARR divides resources, for the purpose of the means-test, into income and capital. Generally the whole of a resident's capital is taken into account, including income generated by capital (regulation 21(1)). However, capital falling into one of the categories in Schedule 4 is to be disregarded (regulation 21(2)). The following categories are material for present purposes: 

"10. Any amount which would be disregarded under paragraph 12 of Schedule 10 to the Income Support Regulations (personal injury trusts).

10A. Any amount which would be disregarded under paragraph 12A of Schedule 10 to the Income Support Regulations (personal injury payments) with the exception of any payment or any part of any payment that has been specifically identified by a court to deal with the cost of providing care.

19. Any amount which would be disregarded under paragraph 44(a) or 45(a) of Schedule 10 to the Income Support Regulations (compensation for personal injuries which is administered by the Court)."

12. Since the hearing before the judge, the wording of paragraph 19 of Schedule 4 to the NAARR has been amended with effect from April 2008. It now reads as follows: 

"19. Any amount which-

(a) falls within paragraph 44(2)(a), and would be disregarded under paragraph 44(1)(a) or (b), of Schedule 10 to the Income Support Regulations; or

(b) would be disregarded under paragraph 45(a) of that Schedule."

13. The reference to "Income Support Regulations" in the NAARR is a reference to the Income Support (General) Regulations 1987 ("ISR"). The paragraphs of Schedule 10 to the ISR referred to in the provisions from the NAARR quoted above read as follows: 

"12. Where the funds of a trust are derived from a payment made in consequence of any personal injury to the claimant, the value of the trust fund and the value of the right to receive any payment under that trust.

12A. (1) Any payment made to the claimant or the claimant's partner in consequence of any personal injury to the claimant or, as the case may be, the claimant's partner.

(2)   But sub-paragraph (1)-

(a) applies only for the period of 52 weeks beginning with the day on which the claimant first receives any payment in consequence of that personal injury;

(b) does not apply to any subsequent payment made to him in consequence of that injury (whether it is made by the same person or another):

44. (1) Any sum of capital to which sub-paragraph (2) applies and-

(a) which is administered on behalf of a person by the High Court or the County Court under Rule 21.11(1) of the Civil Procedure Rules 1998 or by the Court of Protection;

(b) which can only be disposed of by order or direction of any such court; or

(c) where the person concerned is under the age of 18, which can only be disposed of by order or direction prior to that person attaining age 18.

(2) This sub-paragraph applies to a sum of capital which is derived from-

(a) an award of damages for a personal injury to that person; or

(b) compensation for the death of one or both parents where the person concerned is under the age of 18."

The judgment
14. The judge started with an analysis of the statutory material. Of paragraph 44(a) of Schedule 10 to the ISR as amended, the judge said at [32] that the question was whether the words "an award of damages for personal injury" include all sums awarded in consequence of such an injury, or whether (as was contended on behalf of the Council) they are restricted to damages in respect of pain, suffering and loss of amenity. The judge was sympathetic to the Council's argument, but he felt constrained to reject it for the reasons given by HH Judge Taylor in Firth v Geo Ackroyd Junior Ltd [2001] PIQR Q4. In short, there was no basis for holding that pain, suffering and loss of amenity were the only head of loss compensated by an award of damages "for personal injury". 

15. The judge described The Spinnies in some detail. It can accommodate 4 residents. He found that it satisfies the claimant's care needs at the present time. That was common ground in the court below. Unsurprisingly, there is no challenge to this finding. The director and owner of The Spinnies is Richard Wass who gave evidence at the hearing. Mr Wass, who is in his early 30s, told the judge that he intends to expand his care homes business. At [54], the judge said that notwithstanding what he accepted was the genuine view of Mr Wass as to his intentions, he had "considerable doubts that The Spinnies, certainly in its present form, could or would provide a home for [the claimant] for life". 

16. At [55] to [66], the judge gave a number of reasons for concluding that, although The Spinnies was ideal for the claimant at the present time, it was unlikely to be her home for the rest of her life. Since this reasoning is the subject of challenge by the defendants, we will return to this part of the judgment when we consider the defendants' grounds of appeal. 

17. At [69] to [71], the judge set out what he considered to be the correct approach to the assessment of damages where there is a possibility that future provision will be made by the State: 

"69. Having considered the submissions of the parties and the authorities drawn to my attention I consider that the proper approach to the assessment of damages for future care where there is a possibility that future provision will be made by the State is as follows. First, C is clearly entitled to damages to satisfy her reasonable needs for care in the future. It is for the Court to determine what is reasonable. Where a Claimant is sentient and able to express a view then the wishes of the Claimant will be very important and may even be determinative on the question of what is reasonable. However where, as here, the Claimant is incapable of expressing any wish or at least where it is not possible reliably to ascertain what her wishes are I must consider what is reasonable in terms of the competing proposals being put forward by the parties. 

70. If the statutory provision meets and, on the balance of probabilities, will continue to meet, the Claimant's reasonable needs then the Claimant will not have to pay for private provision in the future and she establishes no loss under this head. Such a conclusion is so even though it might be thought that it should be the tortfeasor rather than a public body that should be required to meet the costs of future care. Further, in deciding whether statutory provision will be made in the future I am entitled to have regard to the right to enforce the statutory duties of the public authority. 

71. Relying on those principles the defendants submit that if the evidence demonstrates that care which satisfies the Claimant's reasonable needs will be available free of charge in the future then she will in fact sustain no loss and cannot recover for the cost of future care. However the burden of proof is on the defendants to prove that the claimant would have access to State funded care in the future which will provide her for the rest of her life with her reasonable needs for care."

18. He expressed his conclusions in the following terms: 

"72. In the light of my findings of fact, together with my view about the probabilities of C remaining at The Spinnies indefinitely even if funding was available, I am satisfied that the defendants fail to establish that C's reasonable needs for care in the future will be provided by the Local Authority. Whilst as the law presently stands C will have access to State-funded care in the future, that care is unlikely to provide her with the quality of care she presently enjoys for the rest of her life. The only way to ensure that she does receive such care in the future is for her to be self-funding. 

73. In my judgment there is no reason in principle why she should give up that option at the behest of the tortfeasor defendants and make herself dependent on the State. She has an immediate right to full compensation from the tortfeasor. She is entitled to look to the tortfeasor for such compensation. She is not obliged to make herself dependent on State resources. On the evidence it would be folly for her to do so if the aim is to ensure, as all the experts agree is appropriate, that she stays at The Spinnies or at some comparable establishment. For the avoidance of doubt I find that it is reasonable for C to choose to be self-funding as opposed to relying to any extent on state provision for her care, and reasonable for her to make that choice immediately. No one suggests that there is any half-way house available in the circumstances of this case, whereby for example the Local Authority met part of the necessary care costs with the tortfeasors topping up any shortfall. In those circumstances and in the light of my findings of fact I conclude that the defendants are liable to pay the costs of past care, to the limited extent indicated, and the costs of future care to the claimant subject to the question of mitigation of damages and double recovery. "

19. The judge then addressed the defendants' submission that, by failing to invoke her statutory right to require the Council to provide accommodation and care for her, the claimant was failing to mitigate her loss. As to this, the judge said: 

"75. But the loss sustained by the claimant here is fixed and established. It is, for present purposes, the cost of her future care. She cannot avoid or reduce or mitigate any part of that loss. The question here is not one of mitigation of loss, but who should pay for it. In any event, as I have made clear, in my judgment it is entirely reasonable for the claimant not to rely on the statutory obligation of the Local Authority to provide for her where the alternative of recovery from the defendants is available to her for all the reasons articulated in this judgment. Even if matters were otherwise equal as between relying on the Local Authority and recovering from the defendants – which they are not – the claimant would be fully entitled as a matter of law to choose to pursue the tortfeasors. The argument of the defendants is simply unsustainable. The loss of the claimant remains the same whoever foots the bill. I am quite satisfied that there is here no question that the claimant will recover for avoidable loss."

20. Finally, the judge turned to the question of double recovery. He said that it was trite law that the claimant could not recover twice for the same loss. Those representing the claimant had sought to overcome this problem by offering to the court, through Mrs Miles, an undertaking not to seek statutory funding for the claimant's care. But the judge identified problems with such an undertaking. He said that he was far from satisfied that there was any proper legal basis for Mrs Miles to give the undertaking that she offered, which was in any event impractical and undesirable. He dealt with the issue of double recovery in the following way: 

"78. On the other hand, I have the evidence of Mrs Miles, which I unhesitatingly accept, that she, the Deputy in effective control of the management of C's financial affairs, is very much of the view that C's future care should be privately funded. In those circumstances I find that, providing the court orders that the tortfeasors meet the cost of future care, Mrs Miles will not require the Local Authority to provide the claimant with care under its statutory obligations in the future, at any rate in the absence of some wholly unexpected development which compels hers to abandon her stated intention to rely on private funding. I am further confident that I can rely on any future Deputy taking precisely the same view. Such successor will be appointed by the Court of Protection and will unquestionably be a person of probity and integrity entirely fitted to be trusted not to abuse their position. 

79. In those circumstances no question of double recovery arises. The claimant will recover her loss from the tortfeasors instead of recovering from the Local Authority, not as well as recovering from them."

The issues
21. The following issues arise. The first is whether the judge was right to hold that the words "an award of damages for personal injury" in paragraph 44(2)(a) of Schedule 10 to the ISR as amended refer to all sums awarded in consequence of such an injury, or are restricted to general damages awarded in respect of pain, suffering and loss of amenity. This is the issue raised by the Council's appeal. 

22. The other issues are raised by the defendants' appeal. The second issue is whether the judge was right to hold ([73] and [75]) that, "even if matters were otherwise equal as between relying on the local authority and recovering from the defendants...the claimant would be fully entitled as a matter of law to choose to pursue the tortfeasors". 

23. The third issue (the mitigation issue) is whether the judge was right to find that it was reasonable for the claimant (through Mrs Miles) to choose her care accommodation to be self-funded rather than provided by the Council. In particular, they submit that the judge was wrong to hold that (i) there were doubts as to whether The Spinnies in its present form could or would provide a home for the claimant for life ([54] to [56]); (ii) it was unlikely, in the light of budgetary pressures, that the Council would provide the claimant with a home for life at The Spinnies if she remained funded by it and the PCT ([57] to [65]); and (iii) there was the possibility of legislative changes which would enable or require the Council to charge the claimant for her accommodation and care ([66]). 

24. The fourth issue is whether, if the other issues are decided in favour of the claimant, the agreed whole life multiplier of 28.94 should be reduced to reflect the fact that the claimant would be entitled to State-funded care for at least a period into the future. 

The first issue: true construction of para 44(2)(a) of schedule 10 to ISR
25. It is convenient to take this issue first. If the Council's argument were right, then the claimant would fall to be treated as having capital substantially in excess of £22,250. In that event, it would be required to charge her the full cost of her accommodation and care which could only be met from her award of damages. It is accepted on behalf of the defendants that, if that were the position, the claimant would reasonably be entitled to opt for care costs as damages rather than seek provision from the Council. 

26. The narrow question raised by this issue is whether, in calculating the capital of a person who has recovered damages for personal injury, there is to be disregarded (a) the whole of the damages (b) the whole of the damages except that part awarded in respect of the cost of providing accommodation and care or (c) merely the award of general damages for pain, suffering and loss of amenity. It is common ground that this is an issue as to the correct interpretation of para 44(2) (a) of Schedule 10 to the ISR which is imported by para 21(2) and Schedule 4 para 19 of the NAARR as amended. The relevant words are that there are to be disregarded any sum of capital "which is derived from—(a) an award of damages for a personal injury...". In construing this provision, it is also necessary to consider two other provisions. First, para 10 of Schedule 4 of the NAARR which imports para 12 of Schedule 10 to the ISR. This provides that there is to be disregarded the value of a trust fund and the value of the right to receive any payment under the trust "where the funds of a trust are derived from a payment made in consequence of any personal injury to the claimant...". Secondly, para 10A (which came into force in April 2008) provides that there is to be disregarded any amount which would be disregarded under para 12A of Schedule 10 to the ISR "with the exception of any payment or any part of any payment that has been specifically identified by a court to deal with the cost of providing care". Para 12A refers to any payment made to the claimant or the claimant's partner "in consequence of any personal injury..." 

27. The primary submission of Miss Chaffin-Laird is that the words "an award of damages for personal injury" in para 44(2)(a) of Schedule 10 to the ISR should be construed as excluding from the disregard only damages awarded for pain, suffering and loss of amenity. As we understand it, her alternative submission is that it should be construed as excluding from the disregard all of the damages awarded in consequence of a personal injury except those awarded in respect of accommodation and care costs. She submits that the interpretation adopted by the judge is wholly unreasonable. Its effect is that a tortfeasor cannot be made liable for the cost of the accommodation and care paid for by a local authority and this cannot have been intended by Parliament. 

28. This very argument was considered by HH Judge Taylor (sitting as a deputy high court judge) in Firth v Ackroyd. In that case, the claimant was living at a residential home operated on behalf of the local authority and it was envisaged that the existing arrangement whereby the local authority provided care for the claimant would continue indefinitely. The local authority was joined as a party to the proceedings between claimant and defendant. An issue arose as to whether the local authority was entitled to charge the claimant for the cost of his care and accommodation out of any damages awarded in the action, so that the damages should include compensation for such costs. HH Judge Taylor held that the effect of the legislation was that in any assessment of the claimant's capital, for the purpose of determining the claimant's liability to reimburse the local authority with the cost of the accommodation and care, the whole of the amount of damages awarded would have to be disregarded. He said: 

"38. I accept the submissions of Miss Swift and Mr Leveson in preference to those of Mr Kelly. Ultimately the second defendant's contentions depend upon the assertion that the words "an award of damages for a personal injury" in paragraph 44(a) of Schedule 10 to the Income Support (General) Regulations 1987, as amended, are necessarily confined to damages for pain, suffering and loss of amenity and do not include any other head of damage. Despite Mr Kelly's persuasive advocacy, there does not appear to me to be any semantic or legal support for this assertion. If an injured claimant recovers damages for (a) the pain, suffering and loss of amenity he has endured because of his injury; (b) the earnings he has lost because his injury has prevented him from working; and (c) the costs of the care provided for him while recovering from his injury, it seems to me that (b) and (c) are just as much damages "for" the injury as (a). All three heads of damage equally flow from the injury. It may be that the pain and suffering will normally be so closely connected with the injury as to be capable of being regarded as being part of the injury itself; but the element of loss of amenity might well include matters which – in terms of cause and effect – are no different from loss of earnings (e.g. loss of the ability to pursue a pre-accident hobby). Indeed, it is interesting to note that in Moeliker v. A. Reyrolle & Co Ltd [1977] 1 W.L.R. 132, Browne L.J. said (at page 140D):

"It may well be, as suggested in argument, that damages for loss of earning capacity were in the past usually included as an unspecified part of the general damages for pain, suffering and loss of amenity."

39. I cannot see any significant difference between damages "for" a personal injury and damages "in consequence of" such an injury. If one looks at another type of claim, it is customary to use the words "damages for breach of contract" to cover both immediate and consequential losses resulting from the breach. I cannot see any reason why different consequences should follow from whether a person's capital is being assessed under paragraph 12 of Schedule 10 of the 1987 Income Support Regulations or under paragraph 44(a) of the same Schedule.

40. However, what seem to me to put this point beyond doubt are the various legislative provisions cited by Miss Swift in which the words "damages for personal injuries [or a personal injury]"are used in contexts which clearly show them to be referring to heads of damage other than those for pain, suffering and loss of amenity (e.g. loss of earnings or profits, as in section 2 of the Law Reform (Personal Injuries) Act 1948)."

29. In our judgment, there is no answer to this reasoning and we would endorse it. Miss Chaffin-Laird does not seek to argue that there is a difference between damages "for" a personal injury and damages "in consequence of" a personal injury. She does not advance any linguistic arguments in support of her submission. Her argument is simply that a construction which requires the whole of an award of damages for personal injury to be disregarded is so unreasonable that it cannot have been intended by Parliament and the court should find a way to construe the provision so as to avoid that result. 

30. The phrase "an award of damages for a personal injury" is clear, unambiguous and unqualified. We find it impossible to construe it as referring only to some heads of an award of damages for personal injury. We can see no basis for construing the phrase as referring only to general damages for pain, suffering and loss of amenity to the exclusion of other heads of loss, such as damages for loss of earnings. Of course, we can see the good sense and fairness of excluding from the disregard provision any sum awarded by a court in respect of the cost of providing accommodation and care. Such an exclusion is to be found in para 10A of Schedule 4 to the NAARR. But it is impossible to construe para 44(2)(a) of Schedule 10 to the ISR as importing such an exclusion. 

31. It is of some significance that, in para 10A of Schedule 4 (in relation to any payment made to a claimant or a claimant's partner "in consequence of" of a personal injury), Parliament decided expressly to exclude from the disregard any payment "specifically identified by a court to deal with the cost of providing care". It is a reasonable inference that Parliament considered that, but for such express exclusion, the whole of the damages awarded in consequence of a personal injury would fall to be disregarded. In our judgment, the express exclusion in para 10A fortifies the conclusion that we have reached as to the true meaning of para 44(2)(a) of Schedule 10 to the ISR. This conclusion accords with [18] of the decision of Mr Commissioner Rowland in R(IS) 15/96. 

32. We conclude, therefore, that the judge construed para 44(2)(a) correctly and we dismiss the Council's appeal. 

The second issue: is the claimant entitled as of right to choose damages rather than provision by the Council?
33. It is trite law that, if a claimant has distinct rights of action against more than one wrongdoer in respect of the same loss, he can recover against them all, provided that he does not recover in total more than the amount of the loss. So far as we are aware, this principle has never been expressed as having anything to do with the rule that a claimant must take all reasonable steps to mitigate the loss caused to him by the defendant's wrong and that he cannot recover damages for any such loss which he could have avoided but has failed, through unreasonable inaction, to avoid: for the rule, see McGregor on Damages 17th edition para 7-004. 

34. This principle has also been applied to cases where the claimant has a right of action against the wrongdoer and a statutory right to recover the same loss against an innocent public authority. An example of such a case is The Liverpool (No 2) [1963] P 64. We discuss this case below. 

35. The question raised by this appeal is whether the principle also applies where the claimant has both a right of action against the wrongdoer to recover damages in respect of a head of loss and a statutory right to have the loss made good in kind by the provision of services by a public authority. In such a case, is the claimant entitled to recover damages from the wrongdoer as a matter of right, or can he do so only if, in all the circumstances of the case, it is reasonable for him not to enforce his statutory right against the public authority? 

36. No authority has been cited to us which decides this question in the context of a claim for damages for the cost of accommodation and care where the claimant has a statutory right to receive an equivalent provision from the local authority. There are many cases where the courts have awarded a claimant care costs as a head of loss, not on the grounds that the claimant is entitled to the costs as of right, but because local authority care has been ruled out as inadequate, uncertain or unavailable: see McGregor para 35-159E. That is what the judge did in the present case and whether he was right to do so is the third issue raised on this appeal. 

37. Although there are no previous authorities which decide the question raised by the second issue, there are several that are relevant to it. In The Liverpool, The Ousel was sunk in the port of Liverpool as a result of a collision with the Liverpool. The Mersey Docks and Harbour Board ("the Board") took possession of the Ousel under its statutory powers. The Board made a common law claim in tort against the limitation fund founded on the admitted negligence of the Liverpool in causing the wreck of the Ousel. The Board made no deduction from this claim for the sum of approximately £10,000 which was the limit of the amount prescribed by the Merchant Shipping Act 1894 which the Board were entitled to claim from the Ousel under section 3(3) of the Mersey Docks and Harbour Act 1954. 

38. An issue arose as to whether the Board was obliged to reduce its claim against the fund by giving credit for the £10,000. Lord Merriman P held that the Board ought to mitigate its loss by enforcing its statutory claim against the Ousel and that its failure to do so was unreasonable. This court disagreed. The judgment of the court was given by Harman LJ. At p 84, he said: 

"Let it be conceded that if the board had recovered the £10,000 from the Ousel under its statutory power that would have been satisfaction pro tanto of the damages; still the fact is that the board has not recovered this sum, and, in our judgment, there is no duty upon it to do so. It is true that at the trial of the issue the Ousel owners declared themselves ready to pay and in fact tendered the money, which is now on deposit with stakeholders, but we cannot see that this makes any difference, for the tender has never been accepted. The passage from the judgment of Lord Goddard in Morris Ltd. v. Perrott and Boulton cited by the President shows quite clearly that even if the board had obtained judgment against the Ousel there would have been no duty upon it to proceed to execution in alleviation of the Liverpool, which is a tortfeasor. Here, in fact, no claim for payment has ever been made. The letter of January 26, 1959 (from which I have read), is merely an intimation that a claim may be made hereafter. As to the second part of the President's decision, this case, in our judgment, has nothing to do with the duty to mitigate damages. It concerns the board's legal rights, and no duty rests on it at the demand of a tortfeasor to satisfy part of the damages by resorting to another tortfeasor; still less by resorting to an innocent party made liable merely by statute. 

If it were otherwise there would be no necessity for the Law Reform (Married Women) and Tortfeasors Act, 1935, and the law about contributions between tortfeasors, for any tortfeasor could oblige the creditor to sue the other debtors in order to alleviate his burden. The President in fact recognises this in his judgment in these words. "Let me say at once that this is not a question of one tortfeasor making the hopeless attempt to insist that another tortfeasor shall be sued first, or at all, as a condition of determining his own liability; or, indeed, of the tortfeasor dictating to the board whom else they shall sue, or in what order."

39. In London Building Society v Stone [1983] 1 WLR 1242, this court had to consider a claim by lenders against valuers for a negligent valuation in reliance on which they had advanced money to borrowers on mortgage. The valuers failed to advise that works of repair were necessary. The lenders had the benefit of a covenant by the borrowers in the legal charge that they would repay all moneys spent by the lenders in repairing or improving the property. It was held (Sir Denys Buckley dissenting) that the existence of the borrowers' covenant provided no defence to the claim for damages against the valuers. The majority (Stephenson and O'Connor LJJ) considered whether the lenders should have mitigated their loss by claiming against the borrowers. O'Connor LJ said at p 1257A that he could see "no justification for the suggestion that the lenders were under any duty to the valuer to mitigate this loss by trying to extract money from the borrowers". 

40. Stephenson LJ applied the principles established by such cases as Banco de Portugal v Waterlow & Sons Ltd [1932] AC 452, 506 to the particular facts of the case. Thus, he said, the lenders need not take the risk of starting uncertain litigation against a third party, need not act so as to injure innocent persons etc. Included in the list of principles stated at p 1263A-C was: "(2) a plaintiff need not take steps to recover compensation for his loss from parties who, in addition to the defendant, are liable to him, for which The Liverpool (No 2) P [1963] 64 is authority". Applying these principles, Stephenson LJ concluded at p 1263H that he could "see nothing unreasonable in the lenders' waiver of their contractual right to recover their loss from the borrowers on the evidence and in the circumstances of this case." 

41. We have difficulty in seeing how Stephenson LJ was able to say that The Liverpool (No 2) is authority for any proposition in relation to mitigation of damages. As we have seen, Harman LJ expressly said that the decision had "nothing to do with the duty to mitigate damages": it was a decision about the plaintiff's legal right to recover from whichever liable party it wished. The principle that a claimant is free to choose from whom to recover compensation has nothing to do with the mitigation of loss. 

42. Mr Faulks QC seeks support from Sowden v Lodge [2004] EWCA Civ 1370, [2005] 1 WLR 2129 for his submission that a claimant who acts unreasonably in not enforcing a local authority's statutory duty to provide care is not entitled to recover the cost of care and accommodation as damages from the wrongdoer who has caused the loss. This decision needs to be analysed with some care. It should be noted at the outset that (i) the question raised by the second issue in the present case does not seem to have been argued in Sowden and (ii) an important concession was made by counsel for the claimants which is recorded by Pill LJ at [13] of his judgment. 

43. At [13], Pill LJ said: 

"In Hodgson v Trapp [1989] AC 807, 819 Lord Bridge of Harwich warned against double recovery and it was held that statutory benefits received by way of attendance and mobility allowances ought to be deducted from the sum awarded because they were available to meet the cost of care and mitigated damages recoverable in respect of the cost of that care. I agree with Miss Gumbel that the decision was intended to address that specific problem. An earlier statutory regime had been more tolerant to claimants in this respect. It is, however, conceded on behalf of the claimants in these cases that, if the compensatory principle requires only accommodation and care provided by the local authority under section 21 of the 1948 Act, damages cannot be awarded as if they were not so provided."

44. The scope of the concession made by Miss Gumbel is not entirely clear, since the paragraph seems to be directed to the problem of double recovery rather than the question whether damages must be assessed on the basis that a claimant will accept provision by the local authority if it is reasonable to do so. It may be that the concession goes no further than to accept that, if accommodation and care actually provided by the local authority is sufficient to satisfy the "compensatory principle", then damages cannot be assessed as if it is not being provided, since otherwise there would be double recovery. But it can be read as conceding that, if accommodation and care provided at public expense is sufficient to satisfy the "compensation principle", a claimant is not entitled to damages in lieu of such provision. 

45. The next paragraph which needs to be considered is [35], where Pill LJ said: 

"Mr Hunter accepts that the tortfeasor is liable to make good losses he has caused. However, if the losses will in fact be met from a source other than the tortfeasor, the claimant has no claim to the extent that the losses are made good from that other source. Double recovery is to be prevented. Local authorities are under the statutory duty imposed by Section 21 of the 1948 Act and regulations provide that they cannot charge for facilities provided. The claimant, and those responsible for the claimant's welfare, such as a receiver, are under a duty to secure and maximise funding available from public funds. They must ensure that such benefits as are available are obtained. To the extent that needs are met by local authorities, and it is reasonable for support from the local authority to be sought, there is no loss for the tortfeasor to make good."

46. Mr Faulks relies on this paragraph as support for the propositions that (i) a claimant and those responsible for the claimant's welfare are under a duty to secure and maximise funding available from public funds and (ii) to the extent that it is reasonable for support from the local authority to be sought, there is no loss for the tortfeasor to make good. In our judgment, however, this paragraph (as well as the two following paragraphs) are recording the submissions of counsel for the defendants. The conclusions of Pill LJ start at [38] where he starts "The test to be applied is in my judgment...". 

47. For present purposes, the most important part of the judgment of Pill LJ is the following: 

"40. The judge was entitled, in the circumstances, to conclude that "undue weight" should not be given to the evidence as to the claimant's wishes and to have doubts about other evidence called on her behalf as to the appropriateness of a private arrangement. He was entitled to make his own assessment. A judicial assessment of what can be claimed and required does involve an assessment of the nature and extent of the claimant's needs. The claimant's family were showing no interest in her and life at home with her family was not an option. The difference between "best interests" and "the reasonableness of the treatment chosen and claimed for" is considerably reduced. This was a case in which the judge in his analysis was entitled to treat what was in her best interests, as he assessed them, as what was the reasonable requirement in all the circumstances. The judge approached the evidence with great care. He considered the possibilities for the future. I find nothing perverse about his approach or his conclusion. 

41. In general terms, the approach is to compare what a claimant can reasonably require with what a local authority, having regard to uncertainties which almost inevitably are present, are likely to provide in the discharge of their duty under Section 21. If the second falls significantly short of the first, as Owen J found in Crookdake it did, the tortfeasor must pay, subject to the argument raised in both cases that Section 21 provision augmented by contribution from the tortfeasor meets the reasonable requirements. If it is the statutory provision which meets the claimant's reasonable requirements, as assessed by the judge, the tortfeasor does not have to pay for a different regime. I accept that in making the comparison a court may have regard to the power to compel a local authority to perform its duties."

48. Pill LJ was not dealing with the argument that a claimant is entitled as of right to opt for damages and self-funding in preference to his right to care and accommodation under the NAA. As we have said, there is no indication that that issue was before the court. It is possible to read the last two sentences of para of [41] as providing support for Mr Faulks' submissions. But it is also possible to read them as being predicated on the assumption that the local authority will actually provide care which meets the claimant's reasonable requirements. There is the further point that it is at the very least possible that [41] was influenced by the concession recorded by Pill LJ at [13]. In short, we are not compelled by [41] to decide that a claimant is not entitled as of right to opt for self-funding and damages. 

49. We should also, however, refer to [88] in the judgment of Longmore LJ who said: 

"The position in relation to care expenses is different. Although local authorities have, since 1993, been obliged to give care to those in need of such care, there is no provision, equivalent to section 2(4) of the 1948 Act, enacting that a defendant tortfeasor cannot allege that it would be unreasonable for a claimant to have incurred, or to incur in the future, the cost of care provided privately. It is, therefore, always an issue in such cases whether private expenses of care which have been incurred have been reasonably incurred and whether it would be reasonable to incur such private expenses in the future."

50. We accept that this paragraph does afford support to the submission of Mr Faulks. We do not, however, consider it to be binding on us for the reasons already given: (i) the question whether the claimant was entitled as of right to damages was not before the court and (ii) the views expressed by the court may well have been influenced by the concession recorded at [13]. 

51. We conclude, therefore, that the answer to the question raised by the second issue is not compelled by Sowden. The final authority to which we should refer is Eley v Bedford [1972] 1 QB 155. The plaintiff was injured by the negligence of the defendant and she suffered loss of earnings. A claim by her for disablement benefits and special hardship allowances was disallowed as being out of time. The defendant admitted that a sum fell to be deducted under section 2(1) of the Law Reform (Personal Injuries) Act 1948 in respect of certain benefits she had in fact received. He contended inter alia that, because of her failure to mitigate her loss, the damages should be reduced by the amount that she would have received if she had made a timeous claim. MacKenna J rejected this argument for two reasons. First, the benefits and allowances did not fall within section 2: the plaintiff would not have had to give credit for them even if they had been received. Secondly, the plaintiff's failure to claim the benefits and allowances was due to her ignorance. He said at p 158C: "It is true that a plaintiff must always do what is reasonable to mitigate his loss, but in deciding what was reasonable for him to do one must have regard to his actual knowledge..." 

52. It can be seen that the judge's first reason was sufficient to dispose of the argument. As regards the second reason, it is clear that it was common ground that the issue was whether the plaintiff had failed to act reasonably to mitigate her loss. The question raised by the second issue in the present case was therefore not before the judge. 

53. Having reviewed these authorities, we can now express our conclusion on this issue. We can see no reason in policy or principle which requires us to hold that a claimant who wishes to opt for self-funding and damages in preference to reliance on the statutory obligations of a public authority should not be entitled to do so as a matter of right. The claimant has suffered loss which has been caused by the wrongdoing of the defendants. She is entitled to have that loss made good, so far as this is possible, by the provision of accommodation and care. There is no dispute as to what that should be and the Council currently arranges for its provision at The Spinnies. The only issue is whether the defendant wrongdoers or the Council and the PCT should pay for it in the future. 

54. It is difficult to see on what basis the present case can in principle be distinguished from the case where a claimant has a right of action against more than one wrongdoer or a case such as The Liverpool (No 2) where a claimant has a right of action against a wrongdoer and an innocent party. In The Liverpool (No 2), those two cases were treated alike. In our judgment, the present case should be treated in the same way. It is true that in the present case, the claimant's right against the Council is the statutory right to receive accommodation and care. But the fact that there is a statutory right in the claimant to have his or her loss made good in kind, rather than by payment of compensation, is not a sufficient reason for treating the cases differently. 

55. Mr Faulks also submits that there is support for his submission in Crofton v National Health Service Litigation Authority [2007] EWCA Civ 71, [2007] 1 WLR 923 at [88] and [89]. We do not propose to set out these paragraphs. Suffice it to say that the whole of [87] to [95] of Crofton is predicated on the judge's finding that the council would in fact make direct payments to the claimant to enable him to pay for his care. Crofton provides no support for Mr Faulks. 

56. In our judgment, therefore, provided that there was no real risk of double recovery, the judge was right to hold that there was no reason in principle why the claimant should give up her right to damages to meet her wish to pay for her care needs herself rather than to become dependent on the State. The judge was right to be concerned about the possibility of double recovery to which we now turn. 

Double recovery
57. As the judge recorded at [76], it is trite law that the claimant cannot recover twice for the same loss. That is why those representing her offered an undertaking through Mrs Miles, the Deputy (previously, the claimant's receiver). In her evidence, she said that she was prepared to give an undertaking as Deputy (qualified on whatever terms were appropriate) not to seek statutory funding for the claimant's care and accommodation. But as the judge pointed out, Mrs Miles had not identified the terms of any qualification to the undertaking, such as the circumstances in which she might be released from it, nor was she even sure that the terms of her appointment gave her the authority to give such an undertaking. She further accepted that any undertaking that she offered would be personal to her and could not bind her successor(s) as Deputy. 

58. The judge concluded that he was not satisfied that there was any proper legal basis for the undertaking that Mrs Miles was offering to give and it certainly could not bind her successor(s). He regarded any such undertaking as impractical and undesirable. There is no challenge to the judge's conclusion on this point by the claimant. In our view, the judge was right. The undertaking was unsatisfactory for the reasons that he gave. 

59. Despite his rejection of the undertaking that Mrs Miles was offering to give, the judge made the findings in [78] and reached the conclusion at [79] to which we have referred at [21] above. 

60. Mr Faulks adopts the submission recorded at [35] in Sowden and contends that the Deputy would be under a duty to "secure and maximise funding available form public funds. They must ensure that such benefits as are available are obtained". He also relies on certain evidence in the present case. Ms Helen Ainsworth is the claimant's case manager. She told the judge that it was her duty as case manager to do her best to ensure that the claimant had available to her "all services, equipment or funding that could be made available from whatever source, whether it was the local authority, the health authority or whatever". This was also the view of the defendants' care expert, Ms Joanna Douglas. 

61. We doubt whether this evidence as to the general nature of the duty of a case manager (or indeed Deputy) carries much weight. The scope of the duty of a case manager and Deputy is a question of law. More importantly, neither Ms Ainsworth nor Ms Douglas was addressing the specific question of the scope of the duty in circumstances where a court has awarded 100% of the care costs that are necessary to meet a claimant's needs. We do not accept that, in such circumstances, there is a duty on the case manager or Deputy to seek full public funding so as to achieve a double recovery. There is no basis in law, fairness or common sense for such a duty. 

62. If it had been necessary to do so, we would have held that the judge was entitled to take the view that the possibility of double recovery was effectively eliminated by his finding that, if the tortfeasors paid the care and accommodation costs, Mrs Miles and her successor(s) would not require the Council to discharge its statutory duty under section 21 of the NAA "in the absence of some wholly unexpected development which compels her to abandon her stated intention to rely on private funding". Such a finding was made in Freeman v Lockett [2006] EWHC 102 (QB), [2006] PIQR P23 and was said in Crofton at [92] to be a proper finding to make. We can see, however, that this is not an entirely satisfactory way of dealing with the possibility of double recovery. Take the present case. For example, what would happen if (contrary to the judge's expectation), Mrs Miles or her successor(s) did seek provision of care and accommodation from the Council in circumstances which were not "wholly unexpected"? What is a "wholly unexpected development"? Who would be the judge of whether a wholly unexpected development had occurred? It is not at all obvious how this would be policed and what right of recourse, if any, the defendants would have if Mrs Miles or her successor(s) did seek provision from the Council in circumstances which were not "wholly unexpected". 

63. But during the course of argument in this court, it became clear that there is an effective way of policing the matter and controlling any future application by Mrs Miles for the provision of care and accommodation by the Council. It can be achieved by amending the terms of the court order pursuant to which she is acting. The Court of Protection Order made on 28 January 2006 sets out in considerable detail the scope of her authority. Paragraph 6 of the order provides that the Receiver (now Deputy) is not authorised to do any of the acts or things stated in subparagraphs (a) to (p) "unless expressly authorised to do so by the court by further order, direction or authority". 

64. Mrs Miles has offered an undertaking to this court in her capacity as Deputy for the claimant that she would (i) notify the senior judge of the Court of Protection of the outcome of these proceedings and supply to him copies of the judgment of this court and that of Butterfield J; and (ii) seek from the Court of Protection (a) a limit on the authority of the claimant's Deputy whereby no application for public funding of the claimant's care under section 21 of the NAA can be made without further order, direction or authority from the Court of Protection and (b) provision for the defendants to be notified of any application to obtain authority to apply for public finding of the claimant's care under section 21 of the NAA and be given the opportunity to make representations in relation thereto. 

65. In our judgment, this is an effective way of dealing with the risk of double recovery in cases where the affairs of the claimant are being administered by the Court of Protection. It places the control over the Deputy's ability to make an application for the provision of a claimant's care and accommodation at public expense in the hands of a court. If a Deputy wishes to apply for public provision even where damages have been awarded on the basis that no public provision will be sought, the requirement that the defendant is to be notified of any such application will enable a defendant who wishes to do so to seek to persuade that the Court of Protection should not allow the application to be made because it is unnecessary and contrary to the intendment of the assessment of damages. The court accordingly accepts the undertaking that has been offered. 

66. In these circumstances, we do not see the risk of double recovery as a reason for rejecting the judge's decision to award the claimant the full cost of care and accommodation. We therefore uphold his conclusion on the second issue. In these circumstances, it is not strictly necessary to decide the third issue. But we propose to do so in case our conclusion on the second issue is wrong and, in any event, because it was the subject of full argument before us. 

The third issue: was the judge right to find that it was reasonable for the claimant to opt for self-funding rather than provision by the Council?
The Spinnies as a suitable home for life for the claimant
67. The judge concluded at [54] that he had "considerable doubts that The Spinnies, certainly in its present form, could or would provide a home for the claimant for life". There were three strands to his reasoning. First, there was no prospect of the claimant forming any significant relationships with other residents and it would be wrong to approach her future on the basis that she would in some way "become part of a happy family group in which she could comfortably grow into young adulthood, middle age and old age" [55]. We accept the criticism of Mr Faulks that it is difficult to see the relevance of this point. The judge did not explain why it suggests that The Spinnies could and would not provide the claimant with a home for life. The claimant's position would be the same wherever she was cared for and whoever paid the cost of her care. 

68. Secondly, the judge said at [56] that there will come a time when no further progress can be made and, at that time, what the claimant will need is "a comfortable and supportive environment in which C's needs can best be managed: that will require a different form of care". We accept the criticism of Mr Faulks that the judge gave no reasons for this conclusion and it was not supported by the evidence. Indeed, such evidence as there was on this point suggested the contrary. The psychiatrists' joint report (paras 18 and 21) stated that the claimant needed to be cared for "in a placement that is autism-specific" and that this would need "24 hour care in a residential group setting" rather than in her own home or otherwise without the stimulus of other peers/staff. In any event, it is unclear why the fact that no further progress can be made and that the claimant needs a comfortable and supportive environment should lead to the conclusion that she should not be cared for in The Spinnies. 

69. Thirdly, the judge found that Mr Wass has a real facility for dealing with young people and that it is in dealing with young adults that he is particularly gifted. The other homes that he presently operates and the further properties that he intends to acquire will all deal with older children and young adults. The judge said at [57] that he was satisfied that "her present placement, ideal as it is for C at present, is unlikely to offer a home for life even if funding was available." Mr Faulks submits that, if the judge was saying that Mr Wass would lose interest in the residents as they got older, that was inconsistent with his unchallenged evidence (recorded by the judge at [53]) that 

"He is in the process of changing his registration to Young Person's Service, which will permit him to care for residents up to the age of 24. He considers that at that stage he will probably change his registration to Adult Services which would entitled him to provide care for residents up to the age of 65. He told me that his aim, at least at present, is to continue to provide a home for the young people now resident at The Spinnies for the rest of their lives and if necessary be would seek to alter his registration beyond the age of 65 if necessary."

70. Mr Godsmark QC accepts that the subject of the first and second of these strands of the judge's reasoning was not canvassed by the parties, although the first was touched on by the judge himself in questions he put to Mr Wass. In our judgment, the criticisms of the reasons given by the judge for his conclusion that The Spinnies was unlikely to offer a home for life even if funding was available are well-founded. Their relevance is not explained and they are not supported by the evidence. The judge would, however, have been entitled to say that, however well-meaning the current intentions of Mr Wass may be, there was no certainty that he would remain the owner of The Spinnies for the rest of the claimant's life or indeed the The Spinnies would not change over time. 

Would the Council and the PCT provide the claimant with a home for life at The Spinnies or an equivalent institution?
71. The judge reviewed the evidence of Ms Doreen Harty who is Head of the Council's Business Unit for Health and Disability and has overall conduct of the provision of care to the claimant. He found at [65] that it was "highly unlikely that The Spinnies will provide a home for life for C if she remains funded by the Local Authority and the PCT. It is far from certain that she will have a home for life there even if privately funded, but her chances of achieving that or its equivalent are much greater if she is able privately to fund her care." Mr Faulks submits that this finding is flawed for a number of reasons. 

72. His first criticism is that the judge failed to have regard to the Council's statutory duties. The Council was required to meet the claimant's assessed needs regardless of the cost. At para 13 of her witness statement, Ms Harty says: 

"The Spinnies is a privately owned residential care home and there can be no guarantee it will remain on option for [the claimant] for the indefinite future. In the event she remains within the care of the Local Authority, her support package will be continually monitored, revised and assessed so as to balance the provision of appropriate care with the best financial option."

73. Mr Faulks submits that this is the wrong approach. The claimant was assessed as being "critical" in four of the seven eligibility criteria in one assessment and as having the highest level of need in an extended community care assessment. He says that there can, therefore, be no question of any "balance" between the "provision of appropriate care with the best financial option". The claimant's needs must be met regardless of cost. If they are not met, it is open to those representing the claimant to seek judicial review to require the Council to perform its statutory duties. 

74. In our judgment, this criticism of the judge is not justified. We accept that, if the Council does not discharge its statutory duties, it will be amenable to judicial review. But the assessment of the claimant's needs and what care is required to meet them calls for a difficult exercise of judgment. There is likely to be considerable scope for a difference of view as to precisely what care the Council must provide in order to discharge its statutory duties. A claim for judicial review would only succeed if the care being provided was at a level that could not reasonably be considered to be sufficient to discharge these duties. We reject the submission that any reduction in provision from what is currently being provided or that the provision of care somewhere other than at The Spinnies would necessarily amount to a breach of duty so as to expose the Council to a successful judicial review challenge. 

75. The second criticism made by Mr Faulks is of the judge's finding at [62] that when the claimant was placed at The Spinnies "it was not then considered that she would be there for the rest of her life". Mr Faulks submits that this finding is contradicted by the terms of the contract which the Council signed with Creative Care Ltd which was described as a "long term" contract and provided: "It is the intention of the [Council] that the placement be on a permanent basis for as long as is required by the Service User, unless otherwise specified in the Care Plan". 

76. In our view, there is nothing in this criticism. The contract was terminable by either party on 28 days' notice. It is clear from the evidence of Mrs Harty (who was accepted by the judge as an honest and objective witness) that the Council did not consider that the claimant would necessarily remain at The Spinnies for the rest of her life. She said that the Council "has always to be aware that they are spending public money and they must ensure that they get the best value for that money". She also said that in the reasonably near future there would be viable alternatives to The Spinnies. It was expected that there would be a number of new providers offering care which was suitable for the claimant in the Nottinghamshire area. These units were likely to be considerably larger than The Spinnies with significantly lower placement costs (about £1600 per week as compared with £2500 per week). The judge summarised Mrs Harty's evidence in the following terms: 

"…Everyone agrees that C should stay at The Spinnies or an equivalent establishment for life if possible. That can be achieved if she is self-funding. However, C is in a high cost placement and is a substantial drain on hard-pressed resources. Ms Harty has no choice but to seek to minimise those costs. That may mean trying to negotiate a reduction in the fees for The Spinnies with consequent compromise in the quality of care and facilities provided to C or it may mean moving her. New, cheaper, larger and untested care provision is shortly to become available. Ms Harty will have to consider that for C. She would like to be able to say that the Local Authority would not have to move her but she is quite unable to commit herself to that proposition. She has had to make hard decisions in the past and accept second best by reason of limited resources. She may have to do the same with C. C's best chance of staying at The Spinnies or an equivalent would be if she was self-funding."

77. The third criticism made by Mr Faulks is that, in saying that "in the reasonably near future there will be viable alternatives" to The Spinnies, the judge overstated the effect of Mrs Harty's evidence. But even if her evidence was less categoric than as stated by the judge, this would not avail the defendants. At the very least, Mrs Harty was saying that new facilities would become available in the relatively near future and it was possible that the claimant would be moved from The Spinnies to one of them. Indeed, she referred to a new 8 bedroom facility that would soon come on stream and which the Council contracts' officers were considering as a possibility for the claimant. Crucially, Mrs Harty said (and the judge accepted) that the chances of the claimant staying at The Spinnies (or an equivalent) were greater if she were able to fund her care privately than if she were to rely on the Council. This piece of evidence formed an important basis for the judge's conclusion at [73] that it would be "folly" for the claimant to make herself dependent on State resources. Even if the judge did to some extent overstate the effect of Mrs Harty's evidence about future alternatives, he did not do so by much. Such overstatement as he made did not undermine his overall reasoning and conclusion. 

78. The fourth criticism is that the judge overlooked the fact that Mrs Harty said that the new facilities were being commissioned in an attempt to meet vastly increased demand for such facilities. As Mr Faulks puts it, if the claimant were moved by the Council, her new placement would not be available for another user. But the judge did not overlook the fact that there were increasing numbers of people who require to be supported by the Council. At [62], he referred to this very point and the fact that the number of people with learning disabilities was rising all the time, increasing pressure on the Council's finite resources. Despite this increase in demand, Mrs Harty said that the chances of the claimant remaining at The Spinnies (or equivalent) were greater if she were able to fund her care privately than if she relied on the Council. It is clear, therefore, that Mrs Harty did not believe that the increase in demand for accommodation for people with learning and other disabilities reduced the likelihood of the Council moving the claimant from The Spinnies to other accommodation. 

79. The fifth criticism is that the judge stated that an attempt to reduce the cost of a placement at The Spinnies would "inevitably" lead to a reduction in the level of care and facilities available. Mr Faulks submits that this overlooks the fact that (i) there was no evidence that a reduction in care would result in provision below what was reasonable; and (ii) in any event, there was some scope for a reduction in fees without impinging on the quality and level of service provided. 

80. In our view, the judge did not need to go so far as to say that a reduction in costs would "inevitably" lead to a reduction in the level of care and facilities provided. At the very least, it was likely that a reduction in costs would lead to a reduction in care and facilities and to a level which would not expose the Council to a real danger of a successful judicial review challenge: see [62] above. Mrs Harty made it clear that she would be looking to make savings. 

81. The sixth criticism made by Mr Faulks is that the judge ignored the numerous other obstacles to moving the claimant. Thus, the evidence was that a move would be traumatic for the claimant and for that reason her need to stay at The Spinnies might well make any attempt to move her legally impossible because her needs could only be met there. 

82. This criticism has no foundation in the evidence. The evidence came nowhere near to supporting the conclusion that a move would be so traumatic for the claimant that for that reason alone she had to stay at The Spinnies for the rest of her life. Nor was there evidence that the claimant's need could only be met at The Spinnies. 

83. Finally, Mr Faulks advanced a criticism which did not appear in his skeleton argument. He submitted that there was no evidence that there is any market for homes providing care and accommodation for persons who are privately- funded and whose needs are as great and as expensive as those of the claimant. In reality, the only purchasers of such services at institutions like The Spinnies are local authorities and PCTs. If these authorities do not make arrangements for accommodation and care of the kind needed by the claimant in such institutions, then these institutions are unlikely to be able to continue to provide it for anyone, whether privately-funded or not. 

84. It is true that the judge did not deal with this argument. But the simple answer to it is that Mrs Harty said that the best chance the claimant would have of finding a placement equivalent to The Spinnies would be if she were self-funding. It is clear, therefore, that Mrs Harty saw no difficulty. If the defendants wished to contend that there was no "private market" for the care required by the claimant, they should have adduced evidence to that effect. They did not do so. In these circumstances, it is not surprising that the judge accepted the evidence of Mrs Harty. 

Future legislative changes?
85. The final element of the reasoning that led the judge to conclude that it would be "folly" for the claimant to make herself dependent on State resources was the possibility of future legislative change. He expressed the point in this way at [66] in these terms: 

"In addition to the constraints on the Local Authority budget, if C has to rely on State provision she is, in my judgment, exposed to far greater uncertainty in terms of funding. The rules on what if any contribution C has to pay for her care are Byzantine and inconsistent. They are plainly ripe for reform. Judges have repeatedly drawn attention to the wholly unsatisfactory nature of the statutes and regulations under which the contribution to be made by someone in C's position are calculated. It is quite possible that the rules will change so that her award is brought into account in the future. She could thus lose other elements of her award intended for different purposes simply in order to fund her placement."

86. Mr Faulks submits that there was no basis for the judge to find that it was "quite possible" that the legislation would change so as suddenly to impose a liability on claimants whose damages were held in the Court of Protection. He points out that the relevant legislation has been amended on a number of occasions to deal with the position of personal injury claimants. Each change has enhanced and protected the rights of such claimants rather than prejudiced them. He submits that there is no evidence of any intention on the part of government to change current policy. Finally, if the policy does change, it is highly probable that transitional protection will be conferred on those whose damages have already been awarded and that any new provision will apply only to those to whom awards of damages for the cost of care have not been made. 

87. In our judgment, the judge was right to have regard to the possibility of legislative change as a relevant factor in deciding whether it was reasonable for those representing the claimant to opt for private funding rather than rely on the Council. The judge was doing no more than applying what this court said in Crofton at [105] and [107]. At [107], Dyson LJ giving the judgment of the court said: "It is by no means far-fetched to suggest that, at some time in the future, the ministerial policy of ring-fencing personal injury damages and/or the Council's approach to that policy will change". 

88. It may well be that Mr Faulks' predictions prove to be justified by what happens. But, to put the matter at its lowest, the possibility that he is wrong cannot be ruled out. There is no reason why the claimant should take the risk that the policy of ring-fencing personal injury damages is changed and with immediate effect. 

Postscript on the mitigation issue
89. There is much to be said for the view that it is reasonable for a claimant to prefer self-funding and damages rather than provision at public expense, on the simple ground that he or she believes that the wrongdoer should pay rather than the taxpayer and/or council tax payer. In other words, it is not open to a defendant to say that a claimant who does not wish to rely on the State cannot recover damages because he or she has acted unreasonably. In Freeman, Tomlinson J came close to embracing this view at [6]. We heard no argument on this approach to the mitigation issue and we express no concluded view about it. 

The fourth issue: the multiplier
90. As we have said, a whole life multiplier of 28.94 was agreed between the parties. Mr Faulks submits that, if the court decides the other issues in favour of the claimant (as we have done), nevertheless a lower multiplier should be applied to reflect the fact that the claimant would be entitled to State-funded care for at least a period into the future. He relies on [96] in Crofton: 

"We would accept that there may be cases where the possibility of a claimant receiving direct payments is so uncertain that they should be disregarded altogether in the assessment of damages. It will depend on the facts of the particular case. But if the court finds that a claimant will receive direct payments for at least a certain period of time and possibly for much longer, it seems to us that this finding must be taken into account in the assessment. In such a case, the correct way to reflect the uncertainties to which Tomlinson J referred is to discount the multiplier. We did not understand Mr Taylor to contend otherwise."

91. This issue was raised for the first time before the judge after he had circulated his draft judgment. He refused to deal with it on the grounds that it was too late to raise the point. It would require matters to be re-investigated which could have been explored in evidence during the trial. In any event, it would be "quite impossible to form any concluded view on even the most tentative basis on the length of time that [the claimant] may stay at The Spinnies". In other words, the judge was not willing to reduce the multiplier on the basis of speculation. 

92. If it were necessary to do so, we would uphold the judge's reasons for not dealing with the point. In our judgment, however, there is a more fundamental reason for not reducing the multiplier. It is that the passage in Crofton relied on by Mr Faulks has no application in this case. As Mr Godsmark points out, that passage deals with the position where a claimant will receive State provision (in that case direct payments) for at least a certain period of time and possibly much longer. That is not the case here. It is not envisaged that the claimant will receive State-funded care at all unless the Deputy is authorised by the Court of Protection to apply for public funding. 

Overall conclusion
93. For the reasons we have given, the judge was right to hold that the claimant was entitled as of right to damages in preference to dependence on the statutory obligations of the Council. Further and alternatively, he was also right to conclude that it was reasonable for the claimant to opt for self-funding and damages rather than seek provision of care and accommodation at public expense 

94. It follows that this appeal must be dismissed. 
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PATRICIA ANN KELLY  v  HAMMERSMITH & FULHAM LONDON BOROUGH (2004)

QBD ADMINISTRATIVE COURT (Wilson J) 26/1/2004

REAL PROPERTY - LOCAL GOVERNMENT - ADMINISTRATIVE

RIGHT TO BUY: DISCOUNT: RESIDENTIAL CARE: NOMINAL FEES: BENEFICIAL INTEREST IN PROPERTY: RECOVERY OF FEES: CAUTION ON PROPERTY: NATIONAL ASSISTANCE ACT 1948: S.56 LAND REGISTRATION ACT 1925

The defendant local authority had not erred in refusing to apply to vacate a caution on a property previously owned jointly by the claimant and her mother and imposed in respect of unpaid charges for residential care for the latter because the claimant could not provide sufficient evidence to show that her mother had no beneficial interest in the property.

Application for judicial review of a decision of the London Borough of Hammersmith & Fulham (H) on 23 April 2003 to refuse to apply to vacate a caution registered in respect of a property owned, in the event in part, by the claimant (K). The property had been held by K’s father under a secure tenancy that passed to K’s mother (M).  K lived with her mother.  M exercised her right to buy the property.  The property was valued at £120,000  but M received a discount of £50,000. The entire balance was funded by K by way of mortgage.  K and M were the joint transferees of the property but there was no indication on the transfer form as to the manner in which the property was held as regards the legal and beneficial interest.  Just prior to the transfer M went into hospital and thereafter to a residential home.  Under the National Assistance Act 1948 she paid only nominal fees on the basis of her means.  However, after her death on 31 August 2002, H became aware of her possible interest in the property and registered a caution against it with a view to recovering the cost of M’s residential care in the sum of £46,182.  On the instant application K argued that: (1) the property had always been intended only for her and her children’s use and M had never intended to live there; (2) K had paid the entire mortgage and M had made no contribution whatsoever; (3) accordingly, there was no evidence to support the conclusion that M had had any beneficial interest in the property such that the caution was invalid and it was perverse for H to refuse to apply to vacate it.

(1) M’s decision to refuse to vacate the caution was not perverse.  Had K appealed against the refusal to vacate the caution under the extant procedure in s.56 Land Registration Act 1925, evidence could have been put in and tested under cross-examination.  However, the evidence available to the court on the instant application was insufficient to show that M had had no beneficial interest in the property.  (2) Moreover, in the absence of such evidence or any express declaration, K and M held the property on resulting trust for themselves in the proportion to which they had contributed, which contribution could include any discount that had increased the value of the asset. (Springett v Defoe (1992) 2 FLR 388 considered). (3) Whilst M had made no contribution towards payment of the mortgage she had received a discount of £50,000 by virtue of the exercise of her right to buy.  Accordingly, on the present evidence M had a five-twelfths equitable interest in the property and H had lawfully refused to vacate the caution.

Application refused.

Edmund Rodd instructed Thomas Watss &  Co for the claimant. Norman Joss by and for the Council

LTL 26/1/2004 EXTEMPORE (unreported elsewhere)

Document No: AC9400232
8. Right to Buy – Springette v Defoe

24 HLR 552, [1992] 2 FCR 561, [1992] Fam Law 459, noted [1992] Conv 347

Court of Appeal

Facts
No actual discussion had taken place at all, although there was evidence that the parties assumed that they would share equally.

Decision
No common intention to share could be inferred; therefore Rosset second category principles were applied, based on contributions. However, Miss Springette's discount from the purchase was taken into account in assessing her contribution, which would not be easy to bring within resulting trust principles.

The requirement for evidence of express discussions about beneficial interests is consistent with Lord Bridge's views in Rosset, but a different view was taken in Midland Bank v Cooke, where Waite LJ distinguished Springette v Defoe, on the grounds that the couple in Springette v. Defoe were 'a middle aged couple already established in life whose house-purchasing arrangements were clearly regarded by the court as having the same formality as if they had been the subject of a joint venture or commercial partnership.' 

Miss Springette and Mr Defoe purchased a house, Miss Springette being able to obtain a 41% discount under a "right to buy" scheme under the Housing Act 1985, Part V, the discount being based on her 11 years as a tenant. The property was conveyed into joint names, there being no declaration of trust in the transfer, and both were liable to repay the mortgage instalments, and in fact both contributed equally to the repayments. Both Springette and Defoe also provided other moneys, the result being that, taking into account her 41% discount, Miss Springette's financial contributions were about 75%, and Mr Defoe's 25%. 

The relationship broke down and proceedings were commenced to determine the respective beneficial interests of the parties. Miss Springette claimed a 75% share on the basis of her financial contributions, whereas Mr Defoe claimed 50% on the basis that the couple understood that they were to share the property equally. Mr Defoe claimed that the case should be decided on the basis of the first category in Lloyds Bank plc v Rosset [1991] 1 AC 107, above, where an agreement, arrangement or understanding is reached between the parties, independently of any inference to be drawn from their conduct, or contributions. In such cases, evidence of such agreement, arrangement or understanding overrides any presumptions created by the conduct, or contributions. 

The Court of Appeal held in Miss Springette's favour, following Lord Bridge's remarks in Rosset that the finding of such an agreement, arrangement or understanding could only be based on evidence of express discussions between the partners. There was no such evidence in Springette v Defoe, and hence no reason to rebut the presumption of resulting trust. Steyn LJ observed, (1992) 24 HLR 552, at p 558, that: 

"[o]ur trust law does not allow property rights to be affected by telepathy. Prima facie, therefore, the alleged actual common intention was not established."

9.
Savill v Goodall

Springette v Defoe was distinguished in Savill v Goodall [1993] 1 FLR 755. In this case, Mrs Goodall was entitled to a 42% discount under a 'right to buy' scheme, the entirety of the remainder of purchase money being raised on a mortgage for which Mr Savill accepted liability to repay. As in Springette v Defoe, the property was transferred into the joint names of the parties. The Court of Appeal held, on the basis of express discussions between the parties, that the beneficial interests should be divided equally, but also accepted that his quid pro quo for being granted a beneficial interest was his agreement to repay the mortgage capital, and costs of redemption. The net proceeds, after repayment of the mortgage by him, was therefore divided equally. 

The only substantive difference between Springette v Defoe and Savill v Goodall was the absence of any discussion in the former, and it presence in the latter case. 
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